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CONTINENTAL INSURANCE COMPANY 
VS. 
NEW YORK AND HARLEM RAILROAD COMPANY 
BRIEFS UPON MOTION TO DISMISS THE COMPLAINT 
_ and, UPON, FINAL SUBMISSION®, AND, OPINION _ 


_OF REFEREE. 


} 


. G. Burgoyne’s Prircing Business, 146-150 Centre $i,, W ¢ 


Al. A. Supreme Court. 


COUNTY OF NEW YORK. 


CONTINENTAL INSURANCE COMPANY, 
Plaintiff, 


AGAINST 


New York and Harem RaltLRoapd 
Company and New York CeEn- 
TRAL AND Hupson River RaliL- 
ROAD COMPANY, 

Defendants. 


Points for Motion to Dismiss Complaint. 


Defendants move to dismiss the complaint at the 
opening of the trial on the ground that it does not 
state facts constituting a cause of action. 


I. Such a motion is a matter of right, and if well 
taken it is the duty of the Court to grant it. It is 
equivalent to a demurrer and is to be decided on the 
same principles as apply to a demurrer. 


Coffin vs. Reynolds, 87 N. Y., 640. 
Nethercott vs. Kelly, 57 N. Y. Super. Ct., 27. 
Flerbert vs. Duryea, 87 Hun, 288. 

Tillotson vs. Nye, 88 Hun, 101. 

Sheridan vs. Jackson, 12 N. Y., 170. 


II. On demurrer, conclusions of law are to be dis- 
regarded if not supported by proper allegations of 
fact, and plaintiff's construction of written instruments 
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is to be disregarded if not borne out by the instru- 
ments themselves as set forth in the complaint. 
Bogardus vs. N. Y. Life Ins. Co., 101 N. 
Ve 398. 
Greef vs. Equitable Life Ass. Society, 160 
ING De eal ik 


III. Plaintiff is a minority stockholder of the New 
York and Harlem Railroad, owning 4,408 out of 200,- 
000 shares. Plaintiff sues on behalf of itself and all 
other stockholders similarly situated (other stockhold- 
ers have joined in suit, to amount, however, of only 

shares in all). 

The object of the suit is to set aside a so-called 
‘second supplementary contract” entered into between 
the New York and Harlem Railroad Company and the 
New York Centraland Hudson River Railroad Company, 
in the year 1898. This contract is not set forth in full nor 
is a copy thereof annexed to the complaint. Its purport 
is, however, set forth, according to the pleader’s ver- 
sion of it, in paragraph XIV. of the complaint, and in 
paragraphs XV. to XXIV., inclusive. It is averred, in 
effect, to be an agreement supplementary to, and in 
modification of, the lease of the Harlem road to the 
Central Company, dated April 1, 1873. This lease is 
made part of the complaint, in full, as Exhibit A, and 
its construction and legal effect must, therefore, be 
determined by an exanination of this exhibit and not 
by the allegations of the pleader as to the rights and 
habilities thereby created. 

See authorities (supra). 


In determining whether the supplementary contract 
worked any legal injury to the Harlem Company or to 
its stockholders, or whether it was a contract which 
the directors of the Harlem Company had a right to 
enter into in the exercise of their sound discretion, the 
Court must ascertain for itself what was the true con- 
struction of the lease or whether the construction was 
so doubtful as to justify a compromise agreement, such 
as that alleged to have been contained in the “ supple- 
mentary contract” of 1898. 
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We shall undertake to satisfy the Court that plaint- 
iff’'s construction of the lease is not correct or, at any 
rate, that it is so far open to fair and reasonable doubt 
as to justify the compromise. 

Before discussing this branch of the case, however, 
we challenge the right of minority stockholders to 
maintain this suit at all—so far, at least, as it is based 
upon the theory of constructive fraud. 

It is alleged that there were common directors, con- 
stituting a majority of the boards of the two companies 
and participating in the making of the contract; and 
plaintiff seems to assume that that fact gives it the 
right to have the contract disaffirmed. 

Such, however, is not the law. 

A contract by a director or officer of a corporation 
with himself as an individual, is not void but merely 
voidable. It may be ratified by the company and will 
be considered ratified unless disaffirmed within a 
reasonable time. 


Salem Iron Co. vs. Lake Superior Cons. 
Lron Mines, 112 Fed Rep., 239. 


A stockholder cannot enjoin the execution of a con- 
tract made by his corporation with another corpora- 
tion, within the cerporate powers and free from fraud, 
on the sole ground that the promoters of the contract 


were directors in both corporations. 


Burden vs. Burden, 159 N. Y., 288. 
Burland vs. Earle, Privy Council, Nov. 
1901, App. Cases, 1902, Vol. 1, p. 83. 


Minority stockholders are not entitled to maintain a 
suit to set aside a contract which can be ratified by the 
majority of the stockholders. 

See cases cited (supra). 


Conceding that plaintiff could maintain this suit on 
behalf of the corporation if he showed actual fraud or 
bad faith or showed that the contract was so grossly 
improvident as to justify a charge of misconduct on 
the part of the directors making it, the complaint 
wholly fails to make sufficient allegations to sustain 
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the suit on any such theory. Loose general phrases 
are, of course, of no avail, nor are charges of bad 
motives. 

There is no specific allegation showing that the 
directors defrauded the company in any way, except, 
possibly, in the matter of the price at which the bonds 
were to be sold, a matter purely collateral to the main 
question. See infra Point VI. 

Whether the contract was reckless or improvi- 
dent as to the Harlem Company and its stockholders, 
that depends upon the status of affairs at the time the 
“supplementary contract” was entered into. This 
brings us back to the question heretofore raised— 
namely: Is plaintiff's construction of the lease and of 
the rights of the lessor and lessee company, respec- 
tively, correct or if correct is it so free from reasonable 
doubt as to make the ‘‘compromise agreement ” an im- 
provident surrender of the rights of the Harlem stock- 
holders by its directors ? 


IV. We claim, first, that plaintiffs construction of 
the lease is incorrect ; second, that it is, at any rate, 
open to reasonable dispute ; and, third, that the direc- 
tors of the two companies had the right to adjust the 
controversy between the companies. 


(1). Plaintiff’s construction of lease is in- 
correct. 

Plaintiff's claim is that under the terms of the lease 
from the Harlem Railroad Company to the New York 
Central and Hudson River Railroad Company, dated 
the first of April, 1873, the lessor company was entitled 
as matter of right, upon the maturity of the consoli- 
dated mortgage bonds of the lessor company to issue 
its new bonds secured by a new mortgage, in lieu of 
the consolidated bonds and mortgage, and that any 
saving in interest thereby effected would enure as 
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matter of right to the lessor company, while the lessee 
company would still be obliged to pay the eqnivalent 
of seven per cent. per annum upon the amount of the 
consolidated mortgage, in addition to the guaranteed 
dividends upon the stock of the Harlem Company, any 
excess of the seven per cent. per annum over the amount 
necessary to pay the interest on the new bonds enuring 
to the benefit of the Harlem stockholders pro rata. In 
other words, the claim is made that if the Harlem Com- 
pany could refund the consolidated mortgage at three 
and one-half per cent., the Central Company would be 
bound to pay the three and one-half per cent. per annum 
to the bondholders by way of rental, and also to pay 
three and one-half per cent. to the stockholers of the 
Harlem Company in addition to their guaranteed divi- 
dend. This, we submit, is not a fair or reasonable con- 
struction of the terms of the lease. It is to be borne in 
mind in this connection that the lease from the Harlem 
Company did not include its street railroad in the City 
of New York, nor the building connected therewith. 
This circumstance has an important bearing upon 
the construction of the words in the . lease 
to which we shall presently call attention. The rent 
to be paid under the lease is thus set forth, after the 
granting and habenduim clauses of the lease. 


“ First. By paying to the several stockholders 
in the said party of the first part semi-annually, on 
each first day of July and first day of January, or 
whenever thereafter it shall be demanded, two 
dollars per share upon each share of its capital 
stock held by them respectively at the time of 
closing the transfer books, as hereinafter pro- 
vided ; such two dollars per share being equal to 
eight per centum per annum on the par value of 
such capital stock.” 

“SEconp. By paying the interest on the bonds 
of the said party of the first part as described in 
the Schedule hereto annexed, marked ‘ A,’ accord- 
ing to the conditions of said bonds respectively, 
and as such interest shall from time to time be- 
come due and payable and shall be demanded.” 
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It is to be noted, in this connection, that this is, on its 
face, a mere contract of indemnity so far as concerns 
the payment of interest on the bonds. The manifest 
object to be accomplished was that the stockholders of 
the Harlem Railroad should receive their 8 per cent. 
per annum upon their stock, free and clear of all incum- 
brances and liabilities, and for this purpose, the lessee 
company agrees in effect to indemnify and save harm- 
less the Harlem Company from interest on its funded 
debt. This is the customary provision in 
railroad leases. The consideration moving to 
the stockholders for the lease is their guaran- 
teed dividend. Provided this guaranteed dividend 
is paid at the times agreed upon, the stockholders 
under an ordinary railroad lease have no further in- 
terest in the management of the property, except that 
it shall be kept in good condition, and that all charges 
shall be taken care of by the lessee company. The 
lease further provides by the third clause of the article 
under consideration for the payment by the lessee 
company of “‘the rent agreed to be paid by the said 
party of the first part to the New York and Mahopac. 
Railroad Company, according to the terms and con- 
ditions of the lease hereinbefore reterred to.” This 
clause is also clearly a mere contract of indemnity, so 
far as the stockholders are concerned. 

That the relation of the two companies to the 
mortgage incumbrance was the ordinary relation of 
lessor and lessee company, in which the stockholders 
have no direct pecuniary interest other than to be in- 
demnitied against the principal and interest of the 
mortgage debt, is further manifest from the provisions 
of paragraph fourth, taken in connection with the pro- 
visions of paragraph first. Paragraph fourth recites . 


“that the issue described in said Schedule as 
‘Consolidated Mortgage due May 1, 1900,’ was 
duly authorized to be made for the amount of 
Twelve millions of dollars ; that seven million four 
hundred and eighty-eight thousand dollars in 
amount of the bonds of the said issue remain 
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unsold, which bonds so unsold it agrees to deliver 
herewith to the party of the second part, to be 
disposed of by it as follows : 

First. By holding or selling for zts own use and 
benefit such part thereof as shall at their par value 
equal the amount to be paid by the said party of 
the first part under the first and second subdi- 
visions of the first article hereof, for proportions 
of dividend and interest accrued to the first day 
of April, one thousand eight hundred and seventy- 
three, and 

‘‘Srconp. By selling the remainder thereof in 
its own discretion, subject to the following condi- 
tions : 

“ First. That the money derived by it from 
the sale of the whole or any part of such re- 
mainder shall be used in the same manner as is 
prescribed in the third article hereof with re- 
gard to moneys derived from the disposal of 
stock. 

“Srconp. That whenever any bonds of such 
remainder shall be sold, the interest which shall 
thereafter become due and payable thereon shall 
be paid by the said party of the second part in 
addition to that on the amount of said bonds 
mentioned in said Schedule A, provided, how- 
ever, as follows: 

“First. That this condition to pay interest 
shall apply also to the bonds that may be sold by 
the said party of the second part for its own use 
and benefit as hereinbefore authorized. 

“ Seconp. That the said party of the second 
part may issue any of the bonds of the said re- 
mainder in exchange or substitution for and 
upon the surrender for that purpose of any 
other of the outstanding bonds of the said party 
of the first part described in said Schedule. 

“'TuirD. That the title to any real estate ac- 
quired by the payment of moneys derived from 
disposing of the said capital stock under the 
third article hereof, or from the sale of any of 
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the bonds of said remainder under this article 
shall be taken to and in the name of the said 
party of the first part. 

“ Fourru. That any and all of the property 
acquired with the moneys mentioned in the pre- 
ceding proviso shall be deemed to be held by 
the said party of the second part under this 
contract, and subject to the provisions thereof.” 


The reference in Sub-division First of the conditions 
above quoted to the third article of the lease, pre- 
scribing the use to be made of the moneys derived 
from disposing of stock, makes those provisions ap- 
plicable to the proceeds of the sale of bonds, namely that 
the moneys so derived by the lessee company from the 
disposition of the stock or bonds shall be expended in 
improvements or equipments of the railroad, or in pay- 
ing off or redeeming bonds of the lessor company, or 
in acquiring or perfecting title to real estate for the 
uses and purposes of the railroad, including the so- 
ealled Fourth avenue improvement. It will thus be 
seen that carle blanche is given to the lessee company 
to dispose of the unissued bonds under the consoli- 
dated mortgage at such price or prices as it may be 
able to obtain therefor, the only restriction being that 
the proceeds thereof shall be used in permanent better- 
ments or improvements of the property of the lessor 
company. 

The absolute discretion thus given by the lease to 
the lessee company is further emphasized by the fol- 
lowing provisions of Article First : 


“it being mutually covenanted and agreed that 
the payments made under this and the previous 
subdivision of Article First may be in the Con- 
solidated Mortgage Bonds of the said party of the 
first part, hereinafter mentioned, which bonds so 
paid to the party of the second part may be used 
by it for its own sole and separate use and 
benefit.” 


i) 
The two provisions above referred to are for pay- 
ments to be made by the lessor company on or before 
the 30th day of June, 1873, to the lessee company, to 
adjust the first payments to be made by the lessee with 
reference to the date of the taking effect of the con- 
tract, the lessor company agreeing for this purpose to 
pay to the lessee company on or before the 30th day of 
June, 1873, one hundred and eighty thousand dollars, 
being equal to one dollar per share on the amount of its 
capital stock then outstanding, and equal to the part 
of eight per centum per annum thereon that would ac- 
crue between January 1, 1873, when the last dividend 
was paid thereon, and April 1st, 1873, when the contract 
took effect ; and, also, in order to fairly adjust the first 
payment of interest to be made by the lessee on each 
kind of bonds mentioned in the schedule, with refer- 
ence to the date of the taking effect of the lease, the 
lessor agreeing that it would, on or before the day on 
which the first interest shall become due and payable 
on any of the bonds described in the schedule, pay to 
the lessee company an amount equal to the amount of 
interest accrued, in each case, between the date of the 
last payment of interest on said bonds and the first 
day of April, 1873. It will be observed that the lessee 
company is given carte blanche to use the consolidated 
bonds which might be received in lieu of these pay- 
ments from the lessor company “for its own sole 
and separate use and benefit,’ and absolutely with- 
out restriction as to the price to be received therefor. 
Paragraph Fifth of the lease contains a covenant by 
the lessor company not to “authorize, create or issue 
any stock or bonds in addition to the amounts thereof 
respectively, now authorized or outstanding, as herein- 
before stated, except at the request or upon the de- 
mand of the said party of the second part, as herein- 
after set forth ; provided, however, that the said party 
of the second part may, at the request of the said party 
of the first part, and for purposes connected with the 
operating of the street railroad hereinafter mentioned, 
abate the covenant of the said party of the first part 
contained in this article ; but such abatment shall be 
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entirely at the option of the said party of the second 
part as to granting at all, or as to the extent to be 
granted. 

Thus far the lease is manifestly the ordinary railroad 
lease, known to all persons familiar with railroad 
matters. The stockholders are guaranteed eight per 
cent. per annum on their stock, and are indemnified 
against all charges and all current expenses of the 
operation of the road. They are also to receive the 
benefit, by way of permanent improvement to their 
property, of the proceeds of any of the stock and bonds 
thereafter issued and negotiated by the lessee com- 
pany, except as above set forth. 

The controversy, however, arises under the somewhat 
peculiar language of the next succeeding paragraph of 
the lease, namely, paragraph Sixth. For purposes of 
clearness in discussing this paragraph we shall take 
the liberty of substituting for the phrases “ party of 
the first part” and “ party of the second part” respect- 
ively the phrases “ lessor” and “lessee.” The para- 
graph begins by a covenant on the part of the lessee 
that it will pay the principal of all the bonds described 
in Schedule A, other than the consolidated mortgage 
bonds due May 1, 1900, as they shall respectively ma- 
ture and be presented for payment. “ And that it will, 
at the maturity thereof, pay the principal of the said 
* Consolidated Mortgage’ bonds, if and in case it should 
not be paid by the” lessor company. It is then pro- 
vided that “in case of the payment thereof or of some 
or any part thereof” by the lessor company “ then and 
in that event” the lessee company shall thereafter pay 
to the lessor company semi-annually, “on the days 
when interest would become due and payable on the 
said bonds if the time thereof had been ewtended, an 
amount equal to such interest on said bonds or on such 
part of them as may have been paid by the lessor com- 
pany so as to fairly adjust the obligation ” of the lessee 
company “as to the annual rent of the said railroad 
and property herein demised.” Note that this lan- 
guage draws aclear distinction between “ payment” and 
“extension.” It clearly implies a distinction between 
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an actual payment which shall cancel either in whole 
or pro tanto the lien of the mortgage upon the rail- 
road property on the one hand and a refunding or ex- 
tension which shall continue the lien of the mort- 
gage or its equivalent upon the corpus of the prop- 
erty. In this connection we again call attention to 
the fact that the lease does not cover all of the prop- 
erty of the railroad company; that it excludes its 
valuable street-surface lines ranning up from the City 
Hall through the Bowery and Fourth avenue and 
Madison avenue to the Harlem River, and the value of 
the real properties connected therewith and used for 
stables, &c., on Fourth avenue and Madison avenue. 
It was evidently contemplated that there might be a 
surplus in the treasury of the lessor company at the 
time of the maturity of the consolidated bonds, derived 
from the profits of the operation of the street-surface 
railroad, or derived from the sale of some of its real 
property, and that it might be deemed wise and pru- 
dent by the lessor company to apply this surplus to a 
retirement and cancellation of its consolidated mort- 
gage bonds. In such event, it would be manifestly 
fair and right that, to the extent to which the assets of 
the lessor company had been taken from its treasury 
and applied to the reduction of its bonded debt, the 
lessor company should receive from the lessee com- 
pany the equivalent of the annual interest upon the 
amount of the principal so retired and canceled. On 
the other hand, if there was no actual payment and 
cancellation, but simply a substitution of new bonds 
and a new mortgage for the exact amount of the old 
bonds and the old mortgage, then the situation of the 
parties, so far as the assets of the company were con- 
cerned, would remain substantially unchanged, and 
there would be no propriety in requiring the lessee 
company to pay to the lessor company interest on any 
portion of the bonded debt still remaining a lien 
on the property in the hands of the lessee. It 
is further to be observed that, under the 
fifth paragraph of the lease, the lessor com- 
pany had no right or power to make a new 
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mortgage of any kind for the purpose of refunding, 
or for any other purpose, without the request or con- 
sent of the lessee company. It is provided by the 
Sixth paragraph that, “in case, however, the said 
‘Consolidated Mortgage’ Bonds shall be paid by ”’ 
the lessee company, the lessor company will, when- 
ever requested by the lessee company so to do, “ issue 
in leu thereof new bonds bearing a similar rate of 
interest, or such other rate as may be agreed upon, 
with, so far as may be required, proper coupons or 
interest warrants therefor appended, and secured by 
a suitable mortgage upon the railroad property and 
franchies hereby demised ; such bonds to be payable 
at such time or times and to such person or per- 
sons as may be prescribed by ” the lessee company, 
“and will deliver such new bonds to” the lessee 
company “to be sold or disposed of in its discre- 
tion; in which case the obligation of the lessee company 
herein contained with regard to the payment of interest 
on the said ‘ Consolidated Mortgage’ Bonds shall be 
deemed and held to apply to interest on such new bonds.” 

It is perfectly plain that if this clause of the 
lease is the one under which the refunding of the 
Harlem Railroad indebtedness took place, any 
Saving iu interest enures to the benefit of 
the lessee company, and so much of the lease as 
provides for payment of interest on the old bonds is 
satisfied and discharged thereafter by payment of the 
interest on the new bonds, whether that interest be 
more or less than the interest on the old bonds. If, 
at the time of the maturity of the consolidated 
mortgage, the rate of interest, by reason of some great 
national catastrophe, or by the ordinary operations of 
the laws of trade and commerce had risen so that it 
was impossible to refund the indebtedness of the 
Harlem Company at seven per cent. and so that in 
order to avoid foreclosure of the mortgage, it was 
necessary to issue a new mortgage at ten per cent. it 
would surely have been then claimed by the Harlem 
Company that the lessee company was bound under 
the terms of the lease to pay such ten per cent. 
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per annum to the bondholders, and that the stock- 
holders of the lessee company were in no respect 
bound to make good the excess of interest over the 
seven per cent. originally payable to the holders of 
the consolidated mortgage bonds. In like manner, if, 
by reason of the great prosperity of the country, and 
by reason of the operation of the laws of trade and 
commerce, the rate of interest had so far declined that 
at the date of the maturity of the consolidated 
mortgage, the lessee company was able to negotiate a 
loan at three and a half per cent. per annum, to take 
up and refund the consolidated mortgage, surely by 
parity of reason, the saving in interest thus effected 
would enure to the benefit of the lessee company, and 
not directly to the stockholders of the lessor company. 

The only question is, therefore, does this particular 
clause of this paragraph of the lease apply to the 
situation as it stood at the date of the maturity of the 
consolidated mortgage, and was the refunding 
operation which was actually carried out to be 
considered as a payment by the lessee company or a 
payment by the lessor company? We say it was to 
be regarded as a payment by the lessee company. It 
is not averred in the complaint in this action that the 
Harlem Railroad Company had in its treasury at the 
date of the maturity of the consolidated mortgage, 
or prior thereto, the sum of twelve million dollars, 
which would have been necessary to pay off 
and cancel the lien of the mortgage. In does not 
therefore appear that the lessor company was in any 
position to exercise its option of paying the 
mortgage. It does appear that it was deemed 
necessary to keep alive the lien of the mort- 
gage for that amount, by way of substitution of new 
bonds and a new mortgage for the outstanding bonds 
and mortgage. This was clearly the situation con- 
templated by the latter part of paragraph Sixth, above 
quoted, namely, the situation where the lessee com- 
pany was entitled to call upon the lessor company for 
new bonds and a new mortgage, and out of the pro- 
ceeds thereof, or out of its own funds in its own 
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treasury, to pay off the consolidated mortgage, and 
thereafter to indemnify and save harmless the lessor 
company from interest on the old bonds. This, we 
claim, was the true intent and meaning of this pro- 


vision of the lease. 


(2) Construction of lease, at least, open 
to reasonable dispute. 

Even if the Court is of opinion that we are in error 
in thus construing the lease, it must at least be con- 
ceded that this construction is one which can be taken 
by a reasonably intelligent lawyer and is capable of 
being supported by plausible argument. It is cer- 
tainly not so manifestly at variance with the plain 
language of the instrument that two reasonably intelli- 
gent lawyers could not honestly differ with regard 
to it. 

If this be the case, there was a fair occasion for com- 
promise and adjustment. 


(3) Directors had right to make compro- 
mise of disputed questions. 

Ratification by stockholders not neces- 
sary. 


An agreement to relinquish a supposed claim isa 
sufficient consideration for promise. Not necessary 
that claim relinquished be a valid one, enforcible at 
law. Itis enough that party making it has some 
ground for believing that the lability exists. 

Dovale vs. Ackerman, 11 Misc., 245. 

White vs. Hoyt, 73 N. Y., 505-514. 

Wahl vs. Barnum, 116 N. Y., 87. 

Loebisch vs. Van Minden, 120 N. Y., 407. 


As to power of directors to act withont authority 
from or ratification by stockholders, see 


Beveridge vs. N. Y. Elevated R. R. Co., 112 
INS Ls 


V. The allegations of the complaint as to stock- 
holders of Harlem company being interested in Cen - 
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tral company must be disregarded as wholly immate- 
rial. It is perfectly well settled that stockholders of a 
corporation are not disqualified to vote on a proposi- 
tion to ratify a contract of the Board of Directors be- 
cause of personal interest in such contract. 

(See Gamble vs. Queens County Water Co., 123 N. 
Y., 91; Transportation Co. vs. Beatty, L. BR., 12 App. 
Cases, 589; Bjorngaard vs. Goodhue Co. Bank, 49 
Minn., 483; 52 N. W. Rep., 48; Burland vs. Earle, 
Privy Council, Nov., 1901; Ap. Cases, 1902, Vol. 1, 
p. 83). 

Stockholders may vote upon a resolution to dis- 
continue an action brought in the name of the cor- 
poration, although they are interested in the result. 


Socorro Mountain Mining Co. vs. Preston, 
17 Misc., 220. 


The latest expression of judicial opinion on this sub- 
ject, which has come to our attention, is in the two 
cases of Windmuller vs. Standard Distilling and Dis- 
tributing Company, 114 Fed. Rep., 491 and 115 Fed. 
Rep., 748. ‘The former decision was made by Judge 
Kirkpatrick, in the United States Circuit Court for the 
District of New Jersey, on the 12th of March, 1902. 
The learned Judge says, at (p. 494) : 


“ Thave not here referred to any authority which 
“holds that one stockholder is in any sense a 
“trustee for other stockholders, or that he is 
“deprived from voting on his stock according to 
“what he may conceive to be his interest, or in 
‘“a way which may result in a benefit. to himself 
“and which other stockholders may not enjoy. 
“ Directors, by whomsoever elected, are the 
“representatives of all the stockholders and as 
“such are charged with the duty of administering 
“ the affairs of the company for the equal benefit 
of their cestuis que trustent. But the doctrine is 
“new that the stockholders are trustees one for 
“ another, or that an interest of one stockholder 
“which, in the judgment of another stockholder, 
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“ may seem to be adverse to his own, can operate 
‘ to prevent him from voting on his own stock as 
“he sees fit. * * * No case has been brought 
“to the attention of the Court where any stock- 
‘‘ holder has been deprived of his right to vote on 
“his stock in such a way as may, in his opinion, 
“best subserve his own interests.” 


. 


The Court approves and follows the cases of Trans- 
portation Company vs. Beatty, and Gamble vs. Queens 
County Water Company, cited supra. 

The second Windmuller case was decided by Cir- 
cuit Judge Lacomsg, in the Circuit Court of the United 
States for the Southern District of New York, on April 
1, 1902; and it was held by Judge Lacompg, that 


“ A stockholder in a corporation has the right to 
‘“ vote for its dissolution, even though he is in- 
“ fluenced to that course by a wish to terminate a 
“ contract benefivial to the corporation but onerous 
+ to himself.” 


Judge Lacompse follows the decision of Judge Kirx— 
PATRICK, above quoted. 


VI. It may be claimed, however, that the complaint 
sets forth a case of actual fraud and bad faith on the 
part of the directors of the Harlem Company sufficient 
to justify equitable relief. We insist, however, that 
no such case is alleged. 

Boiled down and stripped of verbiage, the claim of 
fraud is based upon allegations that certain of the 
directors of the Harlem Company and certain “ favored 
stockholders” of that company were interested in a 
syndicate which made profits upon the sale of the 
bonds and that the commission agreed to be paid to 
J. P. Morgan & Company and J. S. Morgan & Com- 
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pany for purchasing the bonds was excessive and the 
price at which the bonds were sold was very mnch 
below their then market value. 

Of course, for the purposes of this motion, we must 
assume these allegations to be true, although not borne 
out by the facts as stipulated. Assuming them, how- 
ever, to be true, how do they show or even tend to 
show that the compromise agreement was fraudulent ? 

It appears that the new mortgage of the Harlem 
Company was executed and delivered to the Guaranty 
Trust Company of New York, on the Ist of June, 1897. 

The contract with J. P. Morgan & Co. and J.S. 
Morgan & Co. for the sale to them of the bonds secured 
by said mortgage is alleged in the complaint to 
have been made by the Harlem Company on 
the 8th of June, 1897. There is no pretense that 
the second supplemental contract was then in contem- 
plation, or that its subsequent execution was in any 
way connected with or caused by the contract with the 
Morgan firms made more than a year before. 

All that is claimed is that “ the said second supple- 
mentary contract contains a proviso that nothing 
therein contained is intended to or shall be construed 
to interfere with the execution and delivery of the 
bonds of the Harlem Company as provided in and by 
its said mortgage to the Guaranty Trust Company of 
New York, dated June 1, 1897, and the contract for the 
sale of the bonds to be issued thereunder.” 

This merely stated a legal proposition as to a 
contract made in the previons year. So far as this in- 
volved a ratification and affirmance of that contract it 
was perfectly just and fair. The contract was made 
by the Harlem Company at a time when the board of 
directors was acting in hostility to the claim of the 
board of directors of the Central Company as to the 
construction of the lease. The commission then agreed 
upon by the directors of the Harlem Company was, 
therefore, in no respect a consideration for the subse- 
quent compromise agreement. That the commission 
was considered a fair one is evidenced by the fact that 
a precisely similar commission was agreed to be paid 


18 


So the Morgan firms by the Central Company for the 
purchase of the new three and one-half per cent. bonds 
to be issued by that company for refunding the obli- 
gations of that company. 

A theory seems to be in the mind of the pleader 
that the vote of certain directors of the Harlem Com- 
pany in favor of the compromise agreement was in- 
fluenced by the fact that they were interested in the 
commissions or profits to be derived by the Morgan 
firms from the sale of the bonds. That interest, how- 
ever, was neither increased nor diminished by the 
compromise agreement. On the contrary, if the com- 
promise agteement had never been made, and if the 
contention of the Harlem Company had prevailed to 
its fullest extent, the contract between the Harlem 
Company and the Morgan firms would have stil] been 
in full force and effect. 

The compromise agreement did not create or vali- 
date that contract. The utmost that can be claimed is 
that it waived any objections to that contract on the 
part of the stockholders. If the contract itself is 
wrongful, then it was wrongful when made, and did 
not become wrongful by reason of the compromise 
agreement. 

To avoid confusion it must be noted that J. P. 
Morgan, when the contract was made, was not a di- 
rector of the Harlem Company. He was a director 
of the Central Company, but no claim is made by that 
company or by any stockholder thereof that the con- 
tract between that company and the Morgan firms was 
unfair or fraudulent. 

The whole question as to the price at which the 
Harlem bonds were sold or the profits made by any 
syndicate thereon is wholly collateral to and irrelevant 
to the question of the fairness or validity of the com- 
promise agreement between the two companies, and 
furnishes no basis whatever for setting aside that 
oreement. 

The complaint contains statements to the effect that 
the stockholders who voted at the stockholders’ 
meeting of the New York and Harlem Railroad Com- 
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pany, which ratified the so-called second amendatory 
contract, that is to say, the compromise agreement, 
were not fully informed of the nature of the contract 
with J. P. Morgan & Company and J. S. Morgan & 
Company with regard to the terms of the sale of the 
new bonds and with regard to the parties interested 
in the profits of said sale; and that so far as the stock- 
holders undertook to ratify or may be considered to 
have ratified that contract, they did so in ignorance of 
the real nature and effect of the contract. The claim 
of the plaintiff seems to be that the action of the 
stockholders’ meeting should, therefore, be disregarded 
not only as a ratification of the contract with the 
Morgan firms for the sale of the bonds, but also so far 
as it ratified the compromise agreement. This is a 
clear non sequitur. The ratification of the compromise 
agreement is quite apart from the ratification of the 
agreement for the sale of the bonds. The two agree- 
ments were not mutually inter-dependent, nor even 
contemporaneous, as we have already pointed out. 
Assuming, however, that there is any basis for the 
claim that the stockholders acted without full informa- 
tion so far as they ratified or undertook to ratify the 
contract with the Morgan firms, surely this is a matter 
which can be taken advantage of only by such stock- 
holders as were in fact misled. It is not ciaimed by 
the plaintiff that the plaintiff-was misled or that any 
of the other stockholders who are interested in this 
litigation together with the plaintiff were misled. 
They could not have been misled to their injury, for 
they are not alleged to have voted in favor of the prop- 
osition submitted. No stockholder who did so vote 
has been heard to complain that he voted in favor of 
the resolutions of ratification in ignorance of any of 
the essential facts, or that he gave his proxy in igno- 
rance of any of the essential facts, or that his proxy 
exceeded the authority intended to be committed to 
him. If any stockholder desires to repudiate the 
action taken in his name at a stockholders’ meeting, 
he alone can so repudiate it. Not only that, but he 
must act promptly. Not only that, but he is pre- 
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sumed to know the facts which he could have ascer- 
tained with reasonable diligence. 

This subject has been recently discussed by the 
United States Circuit Court of Appeals for the Sixth 
Circuit, in the case of Synnott vs. Cumberland Build- 
ing Loan Association, 117 Hed. Rep., 379, where the 
Court held that a stockholder is bound by the action 
of his proxy at a stockholders’ meetiug, unless he 
exercises the most active diligence in repudiating the 
same; that 


“A stockholder is bound by thé action of his 
proxy at a stockholders’ meeting, unless he ex- 
ercises the most active diligence in repudiating 
the same and is chargeable with such knowledge 
of what was done at the meeting as he ought to 
have obtained and would have obtained in the 
exercise of reasonable diligence and care with 
respect to his business and property rights. A 
“delay of more than a year before taking any 
“steps to repudiate the action of his proxy, if 
unexcused, is such laches as will debar a stock- 
holder from the right to relief.” 


VII. The only other question raised by the com- 
plaint is as to the effect of the first supplemental con- 
tract as tying the hands of the Harlem Company’s 
directors or stockholders. 

It will doubtless be claimed on behalf of plaintiff 
that this first supplemental contract dated May 16th, 
1882, had the effect of prohibiting the modification of 
the terms of the lease as provided by the second sup- 
plemental contract of 1898, without the unanimous 
consent of the stockholders of the Harlem Company. 

This first supplemental contract is made a part of the 
complaint as Exhibit “ B.” 

It provided that the first and second articles of the 
lease of April Ist, 1878, shall not be changed or 
amended by any action of the directors or stockholders 
of the parties to the lease or either of them; and that 
the annual rent reser ved by and to be paid under the 
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said first and second articles, shall be paid during the 
whole term of the lease and at the times and in the 
manner therein provided, notwithstanding any future 
action of the directors or stockholders of the parties 
or of either of them. 

No mention is made in this agreement of the sixth 
article of the lease. The first and second articles are 
specifically mentioned, and are the only articles men- 
tioned. On the principle of expressio unius, exclusio 
alterius, it follows that every other article except the 
first and second articles can be amended by the direct- 
ors or by the stockholders, including the sixth article. 
The second supplemental contract amends only the 
sixth article as to the payment or refunding of the 
consolidated mortgage and the effect thereof. It in no 
respect affects the provisions for eight per cent. divi- 
dend to stockholders or for payment of interest on 
the bonded indebtedness, or of the rent of the Maho- 
pac road, provided for in the first and second articles 
of the lease. 

Nor does the second supplemental contract in any 
way interfere with the payment of the annual rent by 
and to be paid under the said jirst and second articles 
during the whole term of the lease at the times and in 
the manner therein provided. 

The most that it accomplishes is to change or abro- 
gate the payments required to be made by the sixth 
article, which article is in no way referred to or em- 
braced within the provisions of the first and second 
articles. 

Wm. B. HoryeLower, 
Of Counsel for Defendants. 
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EVENING POS’! JOB PRINTING HOUSE, NEW YORK. 


Supreme Comt. 


THE CONTINENTAL INSURANCE 


Company and others, 
Plaintiffs, 


AGAINST 


THe New YORK AND HARLEM 
RAILROAD COMPANY and THE 
New YorRK CENTRAL AND 
Hupson River RAILROAD 
CoMPANY, 

Defendants. 


BRIEF IN OPPOSITION TO MOTION TO DIS- 
MISS THE COMPLAINT. 


Statement. 


This is a motion to dismiss the complaint on the 
ground that it does not state facts sufficient to con- 
stitute a cause of action. 

The purpose and object of the action out, as in- 
dicated by the allegations of the complaint and the 
prayer for relief, is to set aside and adjudge void a 
second supplementary contract amending a lease 
between the New York and Harlem Railroad Com- 
pany (hereinafter called the Harlem Company) and 
the New York Central and Hudson River Railroad 
Company (hereinafter called the Central Company) 
by reducing the rent payable by the Central Com- 
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pany to the Harlem Company in the sum of 
$220,000 a year for the unexpired term of the lease, 
after May 1, 1900, making a total reduction of rent 
of upwards of $82,200,000. The allegations of the 
complaint material to the consideration of this mo- 
tion, and admitted by the demurrer, establish the 
following 


Facts. 


On the first of April, 1873, the Harlem Company 
leased to the Central Company certain of its rail- 
road and property for the full term offour hundred 
and one years from the first day of April, eighteen 
hundred and seventy-three (Complaint, pp. 25, 26, 
27, fols. 78-82). 

In addition to the grant of the use of the demised 
premises the Harlem Company issued to the Central 
Company 20,000 shares of its capital stock of the 
par value of fifty dollars each, amounting to 
$1,000,000 (Complaint, p. 30, fol. 90). Also consoli- 
dated mortgage bonds of the amount of $7,488,000 
(Complaint, p. 31, fol. 98), the proceeds of which 
were to be used by the Central Company in the im- 
provement of the demised properties. 

The lease also assigns to the Central Company all 
light, title and interest in the lease of a certain 
block of ground bounded by White, Centre, Franklin 
and Elm streets, in the City of New York (Com- 
plaint, p. 387, fols. 111, 113). The lease further 
grants to the Central Company the right to use the 
tracks of its street railroad south of Forty-second 
street, so far as may be necessary to hauling the 
freight cars that the Central Company may use in 
connection with business or traffic on the de- 
mised railroad, to the freight- depot on White, 
Centre, Franklin and Elm streets (Complaint, p. 
38, fol. 114). 

Article twenty-third of the lease, after reciting 
that the rents, reservations, &c., herein contained 
have been adjusted and fixed as hereinbefore set 
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forth with express reference to the provisions con- 
tained in this article, provides for the conveyance in - 
fee by the Harlem Company to the Central Com- 
pany of the valuable real estate meuytioned in 
Schedule ‘‘D” annexed to the lease (Complaint, p. 
49, fol. 147; Schedule ‘‘ D,” p. 57). 

By article twenty-fourth of the lease (Complaint, 
50, fol. 149), the bonds and mortgages described in 
Schedule ‘‘E” annexed to the lease, amounting to 
$482,818.53, are assigned to the Central Company 
(Schedule ‘‘ KE,” p. 59). 

By article twenty-fiftn of the lease, all the stock 
of the New York and Mahopac Railroad Company 
amounting at par to $265,000, is transferred to the 
Central Company (Complaint, p. 50, fols. 150-151). 

At the date of the lease the authorized capital 
stock of the Harlem Company was $10,- 
000,000 divided into 200,000 shares of the 
par value of $50 each all of which was issued and 
outstanding for more than five years prior 
to the commencement of this action (Complaint, p. 
3, fol. 7). At the same date the Harlem Company 
had duly authorized the issue of consolidated mort- 
gage bonds to the aggregate amount of $12,000,000, 
all of which were issued and outstanding for a 
number of years prior to the year 1896 (Complaint, 
a, fol. 9). 

The annual rent reserved to the Harlem Company 
by Article First of the lease, and covenanted to be 
paid by the Central Company by Article Second of the 
lease, was the sum of $1,640,000, being the equiva- 
lent of 8 per cent. on the $10,000,000 of capital 
stock and seven per cent. on $12,000,000 of consoli- 
dated mortgage bonds (Complaint, pp. 28-31, fols. 
82-91). 

On the 15th of May, 1882, the Harlem and Central 
companies entered into a contract, in writing, 
supplemental to the lease, providing that ‘the 
First and Second articles of the lease of 1873 
fixing the amount of rent should not be changed 
or amended by any action of the directors of the 
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parties or either of them or by any action of the 
stockholders, and that the annual rent reserved 
by and under the First and Second articles of the 
contract of April 1, 1878, should be paid during the 
whole term of the contract, at the time and in 
the manner therein provided, notwithstanding any 
future action of the directors of the parties 
hereto or either of them or of the stockhold- 
ers thereof, and giving a right of action 
to any stockholder to enforce the payment of such 
rent to the extent of his proportionate part thereof; 
using if needful the name of the Harlem Company 
(Complaint, p. 4, fols. 12-14; p. 60, fols. 179-182). 

This supplementary contract of May 15, 1882, was 
duly approved by the stockholders of the Central and 
Harlem companies by the unanimous vote of the 
stock voted (Complaint, p. 5, fol. 15). 

Since the execution and delivery of the lease the 
rental value of the railroad and property therein de- 
mised has greatly increased. The Central Company 
derives large revenues from the demised property and 
is and will be abundantly able to pay the rent reserved 
in the lease and will, after May 1,1900, continue to pay 
the rent which it has heretofore and now pays during 
the unexpired term of the lease rather than ter- 
minate the lease and surrender the use and occupa- 
tion of said demised property, and such rent, with 
the other amounts agreed in and by the lease to be 
paid by the Central Company as its annual rent, 
will be no more than it has been paying for a num- 
ber of years past (Complaint, p. 10, fols. 80-81). 

The lease, in anticipation of the maturity of the 
Consolidated Mortgage Bonds amounting to $12,- 
000,000 to the payment of the interest on which 
$840,000 of the rent reserved was by the terms of 
the lease applied, provides in its Sixth Article 
(Complaint, p. 338, fols. 98-99) that in 
case of the payment of the consolidated 
mortgage bonds or some or any part thereof by the 
Harlem Company, the Central Company would 
thereafter pay to the Harlem Company on the days 
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when interest would become due and payable on 
said bonds, if the time thereof had been extended, 
an amount equal to such interest on said bonds, or 
such part of them as may have been paid by the 
Harlem Company, so as fairly to adjust the obliga- 
tion of the Central Company herein contained as to 
the annual rent on the said railroad and property 
herein demised (Complaint, p. 33, fol. 99). 

On or shortly before April 14, 1897, the Harlem 
Company was advised by its counsel that it was the 
right and duty of the Harlem Company to pay the 
Consolidated Mortgage Bonds of $12,000,000 upon 
their maturity, and in accordance with such advice 
and in the exercise of such right and in the perform- 
ance of such duty, the directors of the Harlem Com- 
pany, at a meeting held on April 14, 1897, unanz- 
mously adopted preambles and _ resolutions asserting 
its right to pay off the bonds and its ability to pro- 
vide the money for that purpose by the issue of new 
. bonds bearing interest at the rate of three and one- 
half per cent. per annum and asserting its right after 
the payment of the Consolidated Mortgage Bonds 
to receive from the Central Company an amount 
equal to seven per cent. on the $12,000,000, as if the 
time of the consolidated mortgage bonds had been 
extended, out of which rent it would be able to pay 
the interest on the new bonds and reserve for its 
corporate purposes the annual sum of $420,000. 
Thereupon resolutions were adopted authorizing the 
execution and delivery of a new first mortgage to 
secure a new issue of bonds, bearing interest at the 
rate of 33 per cent., for the aggregate principal sum 
of $12,000,000, and directing a special meeting of 
the stockholders of the Harlem Company to be 
called for the. purpose of giving their consent 
thereto 

The preambles and resolutions each provided that 
it should be an essential condition of the issue of 
every such new mortgage that the bonds issued 
thereunder should only be issued to provide for the 
payment of at least an equal amouut of Consolidated 
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Mortgage Bonds, so that at no time shall there be 
authorized, issued and outstanding more than $12, - 
000,000, principai of the bonds of the Harlem Com- 
pany, including the principal of all outstanding and 
unparid Consolidated Mortyage Bonds (Complaint, 
p. 6, fols. 17 25). 

On May 27, 1897, the issue of the new first mort- 
gage bonds upon the terms and subject to the con- 
ditions imposed, was duly approved by the stock- 
holders of the Harlem Company (Complaint, p. 9, 
fol. 28). 

On or about the first of June, 1897, the Har- 
lem Company duly executed a mortgage to 
the Guaranty Trust Company of New York, 
as trustee, the mortgage providing that all the 
bonds to be issued thereunder should be used 
exclusively for the simultaneous payment and 
satisfaction from time to time of at least an equal 
amount of Consolidated Mortgage Bonds, so as not 
to increase the amount of the bonded indebtedness 
of the Harlem Company at any time outstanding. 
The mortgage is also made subject to the lease of 
the Harlem Company to the Central Company (Com- 
plaint, p. 10, fols. 29-80). 

At the date of the execution of this mortgage the 
stock of the Harlem Company was selling in the 
open market at the rate of three hundred per cent. 
of the par value thereof and the property of the 
company as indicated by that selling price was 
worth upwards of $40,000,000 (Complaint, p. 11, fols. 
32-33). 

By the issue of the new bonds and the payment 
of the Consolidated Mortgage Bonds in the manner 
proposed, the Harlem Company would increase its 
annual income after May 1, 1900, by the sum of 
$420,000, enabling it to increase its annual dividend 
to stockholders after May 1, 1900, by the amount 
of four and two-tenths per cent. (Complaint, p. 11, 
fol. 33). 

Prior to the year 1896, and continuously since, 
a majority of the Board of Directors of the Cen- 
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tral Company also constituted a majority of the 
Board of Directors of the Harlem Company 
and such majority owned or _ controlled a 
majority of the stock of both companies and 
dominated the policy and controlled the management 
of each company and the selection of officers and dt- 
rectors thereof and the financial interests of said 
controlling and majority directors were during said 
period and now are much larger in the Central Com- 
pany than in the Harlem Company. (Complaint, p. 
12, fol. 35.) 

On April 8, 1897, J. P. Morgan & Co., and J. S. 
Morgan & Co., entered into a contract with the Har- 
lem Company to purchase the entire issue of $12,- 
000,000 of new first mortgage bonds at a premium 
of three and one-half per cent. in consideration 
of the payment to them by the Harlem Com- 
pany of a commission of three and one half 
per cent., which commission amounted in the 
aggregate, to the sum of $420,000. J. P. Mor- 
gan, of the firm of Morgan & Co., was a di- 
rector of the Central Company and a stockholder 
of the Harlem Company (Complaint, p. 19, fol. 
56). The purchasers of the Harlem bonds repre- 
sented and associated with themselves a syndi- 
cate composed in part of certain favored stock- 
holders of the Harlem Company and certain of 
the directors of the Harlem Company were also 
members of or interested in said syndicate (Com- 
plaint, p. 19, fol. 56). The commission of $420,000 
agreed to be paid to the purchasers of 
the bonds is hundreds of thousands _ of 
dollars in excess of the commission 
for which responsible bankers would have 
undertaken the sale of the bonds. (Complaint, p. 
19, fol. 56.) The price at which the bonds were 
sold was very much below their market value. 
Upon the issue of the bonds the syndicate sold the 
bonds to another syndicate at a premium of eight 
and one-half per cent., securing a profit of $960,000. 
The second syndicate sold the bonds at a premium 
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of upwards of fifteen per cent., securing a profit 
over the price received by the Harlem Company of 
$1,800,000. Had the bonds been offered to the Har- 
lem.Company’s stockholders at par with privilege 
of assigning their right to subscribe for the same, 
every penny of profit that was realized by the pur- 
chasers and syndicate by way of premium could 
have been realized by the Harlem’s stockholders 
(Complaint pp. 19-20, fols. 57-58). 

At the same date that the Harlem Company was 
about to issue its new first mortgage bonds, the 
Central Company, a majority of whose directors 
were also a majority of the directors of the Harlem 
Company, entered into a contract with the firms of 
J. P. Morgan & Co., and J.S. Morgan & Co., and 
sold to them bonds about to be issued, by the Cen- 
tral Company, of the face value of $85,000,000, hav- 
ing one hundred years to run and bearing interest at 
the rate of three and one-half per cent. per annum, 
at a premium of three and one-half per cent. J. P. 
Morgan was a member of each of these firms and a 
director of the Central Company. The contract of 
sale provided that the Central Company should pay 
the purchasers a commission of $2,975,000, being mil- 
lions of dollars in excess of a just, fair and reason- 
able commission. The price at which the bonds 
were sold was millions of dollars less than the fair 
market value thereof (Complaint, p. 20, fols. 59-60). 

The purchasers of the Central Company’s bonds 
associated with themselves a syndicate composed in 
part of directors and stockholders of the Harlem 
Company, have sold and disposed of the Central 
Company’s bonds at a premium of upwards of nine 
per cent., thereby securing to the purchasers and the 
syndicate a profit of upwards of $7,650,000 (Com- 
plaint, p. 21, fol. 61). 

Upon the completion of the purchase of the Cen- 
tral and Harlem Company’s bonds by Morgan and 
the associated syndicate, composed of Central Com- 
pany directors and stockholders and favored Har- 
lem Company directors and stockholders, and on or 
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about June 22, 1398, certain preambles and resolu- 
tions were adopted by the Central Company, which 
recited that the Central Company had instituted and 
was prosecuting in the Supreme Court, in the State 
of New York, an action to enjoin the Harlem Com- 
pany from the issue and negotiation of the new first 
mortgage bonds. The resolution appointed a com- 
mittee of three of the directors of the Central Com- 
pany with power to negotiate and make a settlement 
with the Harlem Company of the matters in con- 
troversy in said action (Complaint, p. 12, fol. 36). 

On the 28th of June, 1898, a like committee of 
three was appointed by the Harlem Company to 
make a settlement of the action. The action was a 
suit commenced by the Central Corhpany against 
the Harlem Company by the service of a summons on 
the 29th of June, 1897. The complaint in the action 
untruthfully alleged that the issue of the new first 
mortgage bonds would increase the bonded indebted- 
ness of the Harlem Company beyond $12,000,000 
(Complaint, p. 13, fol. 39). The complaint also un- 
truthfully alleged that the Harlem Company had 
not the means to pay in cash the consolidated mort- 
gage bonds at maturity and had no means of re- 
tiring and paying them except by the issue of said 
mortgage to the Guaranty Trust eompaey: of New 
York (Complaint, p. 18, fol. 39). 

The untruthfulness of these allegations was well 
known to the Central Company, its officers and 
Board of Directors (Complaint, p. 14, fol. 40). 

The Harlem Company was advised that it had a 
good and safficient defense to the action and 
promptly interposed an answer putting in issue 
each and every material allegation of the com- 
-plaint. 

The action of the Central Company against the 
Harlem Company was not instituted in good faith 
or for the purpose, or with the intent of prosecuting 
the same to judgment, and was only commenced for 
the purpose of discontinuing the same, and thereby 
furnishing a colorable excuse or pretense of con- 
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sideration for the said so-called compromise and 
second supplementary contract (Complaint, p. 15, 
fol. 45). 

On August 10, 1898, upon motion of J. P. Mor- 
gan, a director of the Central Company and a mem- 
ber of the syndicate, resolutions were adopted at a 
meeting of the joint committees above mentioned ap- 
proving the execution by the two companies of the 
second supplementary contract, by the terms whereof 
the Central Company is released and discharged from 
its obligation to pay, after May 1, 1900, the sum of 
$220,000 per year, amounting in the aggregate to 
upwards of $82,200,000, without addition of interest 
(Complaint, p. 14, fols. 42-42). 

Immediately after the meeting of August 10, 
1898, the directors of the Harlem Company caused 
to be sent to the stockholders of that company a 
partial and misleading circular not fully or fairly 
setting forth the facts with respect to the second 
supplementary contract. The circular failed to dis- 
close the fact that the second supplementary con- 
tract contained the proviso that nothing herein 
contained is intended to or shall be construed to 
interfere with the execution and delivery of the 
bonds of the Harlem Company as provided in and 
by its said mortgage to the Guaranty Trust Com- 
pany of New York, dated June 1, 1897, and the 
contract for the sale of the bonds to be issued there- 
under. 

The circular also failed to set forth or state the 
fact that certain favored stockholders of the Harlem 
Company and certain of its directors were inter- 
ested in the contract for the sale of bonds men- 
tioned and referred to in said second supplementary 
contract (Complaint, p. 15, fols. 48-44; p. 19, fols. 
55-56). 

At or about the same date the Central Company 
issued a circular to its stockholders which, referring 
to the second supplementary contract, stated: 
‘‘ Under its provisions a SAVING of over $200,000 per 
annum in fixed charges will be effected by the New 
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York Central and Hudson River Railroad Com- 
pany.” 

On the 28th of September, 1898, Thomas Hitch- 
cock, a stockholder of the Harlem Company, com- 
menced an action in his own behalf and in behalf 
of all other stockholders to restrain the 
Harlem Company and the directors thereof 
and also the Central Company from entering into 
the proposed second supplementary contract and 
issue was joined inthe action. This plaintiff was 
advised that said action would be prosecuted to 
judgment and the rights of the Harlem Company 
and its stockholders under the lease would be 
adjudged and determined therein and that the second 
supplementary contract would not be executed until 
such rights should be so determined (Complaint, p. 
16, fols. 47-48). 

On the dth day of April, 1900, without knowledge 
of plaintiffs, by procurement and with privity of the 
Harlem Company and its officers and directors or 
some of them, a large sum of money or the equival- 
ent thereof was paid to said Hitchock, and a discon- 
tinuance of his action was obtained, just as it was 
about to come totrial. Upon the same date the action 
brought by the Central Company was discontinued; 
thereupon the second supplementary contract was 
executed, delivered and exchanged, the new bonds 
of the Harlem Company were issued under and 
in accordance with the terms of the new first 
mortgage and said bonds sold in the open market at 
115-82, per cent. of the par value thereof and ac- 
crued interest (Complaint, p. 17, fols. 49-50). 

By the terms of the second supplementary con- 
tract, although the Harlem Company is required to 
pay the consolidated mortgage bonds, the Central 
Company is released from its obligation to pay rent 
in the amount of upwards of $82,200,000 (Complaint, 
p. 17, fols. 51-52). 

The Harlem Company agrees to and does sur- 
render its corporate power to increase its capital 
stock or to borrow money no matter how great the 
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exigency or pressing the emergency calling for the 
exercise of such power (Complaint, p. 18, fol. 53.) 

The Harlem Company surrenders its right under 
the lease of 1873 to control the rate of interest on 
new bonds to be issued and agrees that the Central 
Company may fix the rate of interest. 

The Harlem Company surrenders to the Central 
Company the right to fix the term of any new bonds 
that it shall issue and the price at which they shall 
be disposed of and the time of such disposition 
(Complaint, p. 19, fol. 54). 

The second supplementary contract which is not 
founded upon any good, valuable, equitable or other 
consideration (Complaint, p. 21, fol. 68), gives to the 
Central Company upwards of $82,200,000; violates 
the rights and sacrifices the interests of the Harlem 
Company and its stockholders to their great and 
irreparable damage and injury (Complaint, p. 21, 
fols 63-64). 

The proviso in the second supplementary contract 
affirming and ratifying the sale of the bonds 
of the Harlem Company was not inserted therein 
in the interest of the Harlem Company or of its 
stockholders, but solely in the interest of the pur- 
chasers of such bonds, and such of the favored 
directors and stockholders of the Harlem Company 
as were fortunate enough to be members of or 
interested in the syndicate, and was against the 
interests of the Harlem Company, and each and 
every of the covenants, stipulations and agree- 
ments contained in said Second Supplementary 
contract were in the interest of and were intended 
to be in the interest of the Central Company and 
not in the interest of but against the interest of the 
Harlem Company (Complaint, p. 21, fol. 62). 

The authorization, execution and delivery of said 
second supplementary contract by the officers and 
directors of the Harlem Company was and is against 
the interests of the Harlem Company and its stock- 
holders and was intended by said directors and each 
of them to be and was in the interest of the Central 
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Company, a majority of the directors of which 
were and are, also a majority of the directors of the 
Harlem Company (Complaint, p. 22, fol. 65). 

The second supplementary contract and the exe- 
cution thereof was authorized and approved by the 
vote of directors of the Central Company, who at 
the same time were directors of the Harlem Com- 
pany, and by votes of certain of the directors of the 
Harlem Company who were interested in the con- 
tract for the purchase of the bonds of the Harlem 
Company mentioned in said Second Supplementary 
Contract, and who were also interested in the pur- 
chase of the bonds of the Central Company, and at 
the date of the authorization and approval of the 
Second Supplementary Contract, a majority of the 
directors of the Harlem Company constituted a 
majority of the directors of the Central Company 
and dominated and controlled its policy and man- 
agement (Complaint, p. 16, fol. 46). 

The plaintiff on April 30, 1900, served on the Har- 
lem Company and its directors a demand that this 
action or one having the same object should be 
brought (Complaint, pp. 22, 23) (see copy of demand, 
Complaint, p. 63). The Harlem Company, of course, 
did not do it (Complaint, p. 23). The action was 
brought on June 27, 1900 (see Summons, p. 1, and 
Verification of Complaint, p. 24). It does not appear 
that any action was taken by the Central Company 
under the Second Supplementary contract before 
this suit was brought. 

It is upon the foregoing admitted facts and the 
just inferences properly deducible therefrom that 
the plaintiffs in this action, representing upwards of. 
5,000 shares of the capital stock of the Harlem 
Company, insist upon the sufficiency of the com- 
plaint. 
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POINT I. 


The construction of the lease as 
claimed by the Harlem Company is 
the correct one. 


It is claimed by that company that the annual 
rent mentioned in the first and second articles of the 
lease included not only the eight per cent. dividend 
on the stock of the corporation, but also the inter- 
est on the consolidated mortgage bonds agreed to be 
paid by the first and second articles. The Central 
Company, on the contrary, claims that this interest 
was no part of the annual rent, but was a mere in- 
demnity from the payment of which it was to be 
relieved whenever the mortgage was cancelled. 
Which of these two constructions is the proper one 
is the question which lies at the foundation of this 
action. 


(1.) Before proceeding to the examination of the 
terms of the lease it is well to consider the situation 
of the parties; the nature of the property leased, and 
the effect of the two constructions. 

By the terms of this lease not only did the 
Central Railroad come into possession as lessee for 
the term of something over four hundred years 
of the Harlem Railroad and all its appurtenances 
and stations, including the Grand Central Station, 
but there was actually transferred to it stock of 
the road to the par value of $1,000,000, consolidated 
mortgage bonds to the value of $7,488,000, and 
bonds and mortgages valued at over $482,000, total 
$8,890,000. In addition to that there was con- 
veyed to the Central Railroad a large amount of 
real estate, the value of which does not appear, but 
it was undoubtedly very great. Besides that 
it obtained the right to use the horse 
railroad of the Harlem road for certain  pur- 
poses, and the lease of the Harlem road to the New 
Haven read, the value of which must have been 
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considerable. All of this property was actually 
turned over to the Central Railroad Company. To 
offset that property, it assumed the payment of 
$3,168,000 of bonds of the Harlem road which were 
to fall due, and in addition the obligation of the 
Harlem road to pay for work on the Fourth avenue 
improvement, which was estimated at $5,803,000, 
but one-half of which was to be paid by the City of 
New York, so that the net results to the Harlem 
road, in addition to the lease, were that it obtained 
about $2,000,000 of valuable assets, which it owned — 
and went absolutely to the benefit of the Central 
Company itself. In addition to that the Central 
Company, having agreed to pay the rent of the 
Mahopac Railroad, received all the stock and bonds 
of that road, valued at something over $265,000 
(Complt., p. 50, fol. 150), so that the agreement to 
-pay the rent of the Mahopac Railroad was simply an 
agreement to pay to itself the amount of that rental. 
The property thus transferred by the lease was con- 
tinually advancing in value, and it must have been 
expected by the parties that it would continue to do 
so. The sum to be paid was evidently considered 
by the parties at the time of making the lease, as a 
proper amount of rent for the property thus de- 
mised and sold. 

Under the construction of the plaintiff, the 
amount of rent to be paid by the Central and re- 
ceived by the Harlem would never vary. It was 
$1,640,000, to be paid by the Central by paying to or 
on account of tne Harlem Road an annual rent, to 
be paid as follows: First, by paying to the stock- 
holders of the Harlem two dollars per share upon 
each share of capital stock. This payment was to be 
made direct, as will be seen, to the stockholders, and 
amounted to $800,000 per annum. Second, by pay- 
ing the interest on the consolidated mort- 
gage of the Harlem, which amounted at that time 
to $840,000 per annum. The lease does not specify 
that this interest is to be paid to the bondholders. 
Under the foregoing provision—that the rent is to 
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be paid to or on account of the Harlem road—it is 
clear that the Central Road had the option to pay it 
either to the Harlem or to its bondholders, if it 
deemed it necessary for its own protection, to insure ~ 
it against risks of foreclosure. But it was not obli- 
gated to pay it to the bondholders, and might pay it 
direct to the Harlem. 

Under the construction claimed by the defendant, 
the rent would remain the same if the Harlem road 
borrowed the money to pay off the existing bonds at 
an equal or increased rate of interest, while the 
rent would be reduced if the Harlem road borrowed 
the money at a reducea rate of interest; that is, 
that under no circumstances could the Harlem road 
be benefited, and under the contingency of its being 
able, by reason of its own increased credit or re- 
sources, to borrow money to pay off its own debt 
at a less rate of interest, that the lessee, who in no 
manner contributed towards such payment or 
such reduction of interest, should receive the 
entire benefit thereof. Under no circumstances was 
the landlord to be benefited, and under certain cir- 
cumstances, beyond the control of the tenant, he 
was to be benefited and the landlord damnified. It 
is clear that such a construction of the lease would 
not be adopted unless its language imperatively re- 
quired it. The construction claimed by the plaintiff 
—that the rent was always to be the same—is rea- 
sonable. The amount of rent was not originally 
fixed with reference to the amount of incum- 
brances, or the amount of interest which the 
landlord had to pay, or the amount of money which 
the landlord owed, but it was fixed with reference 
to the value of the property. The tenant was will- 
ing to pay $1,640,000 for the property which it got. 
When the consolidated mortgages were paid off, the 
tenant still had the same property, and its value to 
him was the same. It is not an answer to this to 
say that its value to the landlord was increased by 
the reduced rate of interest, because such interest 
forms no part of the property. It is interest on 
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a debt of the landlord, for which the property 
is merely collateral security. There is no con- 
ceivable reason why the rent should vary 
by reason of any change in the rate of interest. 
Especially is this the case when it is considered that 
by the terms of the lease, if new bonds are issued, 
that when they fall due the process for their pay- 
ment shall be repeated as often as may be necessary 
during the continuance of the contract—four hun- 
dred years. So that under the defendant’s con- 
struction, during four hundred years the rent to be 
paid by it might be diminished from time to time, 
and could never be increased, and the landlord 
might be compelled to pay more interest from time 
to time, but could never get it back. 


(2.) The interest on the consolidated mortgage 
bonds of the Harlem Railroad was a portion of the 
annual rent agreed to be paid. The express provi- 
sion of Article First of the lease was as folluws: 


- “Yielding or paying therefor to or on ac- 
count of the said party of the first part during 
the continuance of the said:\demised term an 
annual rent to be paid as follows: 

First.—By paying to the stockholders in 
the said party of the first part semi-annually 
$2.00 a share on each share of its capital 
stock, being equal to eight per cent. per an- 
num on the par value of such capital stock. 

SECOND.—By paying the interest on the 
bonds of the said party of the first. part de- 
scribed in the schedule hereto annexed 
marked ‘A,’ according to the conditions of said 
bonds respectively, and as such interest shall 
from time to time become due and payable 
and be demanded.” 


The second article of the lease contained an ex- 
press covenant on the part of the Central Railroad 
to make the payments prescribed in the said first 
article, 
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By the seventeenth article of the lease it is further 
provided that the Central Road at the 


‘*Wxpiration or other determination of the 
term * * * will pay over to the said party 
of the first part of the proportionate part of $2 
per share of the capital stock of the said party 
of the first part that shall be due between the 
period of the last payment thereof made to 
the stockholders in the said party of the first 
part and under the provisions of this con- 
tract, and the date of the ‘surrender, together 
with an amount equal to the interest accrued 
on the bonds of the said party of the first part 
from the date of the last payment of interest 
on each kind of bonds to the date of such 
surrender.” 


By the first supplementary contract made between 
the parties on the 15th day of May, 1882, it is ex- 
pressly provided, 


‘that the said first and second articles of 
said contract between the parties hereto, 
dated April 1, 1873, shall not be changed or 
amended by any action of the Board of Di- 
rectors of the parties thereto, or of either of 
them, nor by any action of the stockholders 
of said parties, or either of them; and that 
the annual rent reserved and to be paid under 
the said first and second articles of the said 
contract of April 1, 1878, shall be paid during 
the whole term of the said contract, and at 
the time and in the manner therein provided.” 


So it will be seen from these quotations that the 
annual rent referred to in the lease included not 
only the dividend to be paid to the stockholders, but 
the interest to be paid upon the bonds. 


(3.) The provision for the payment of interest 
on the consolidated mortgage bonds was in no sense 
an indemnity, but it is a mere application of the 
rent to be paid to the purposes for which the Harlem 
road desired to apply it. It is included in the term 
‘‘annual rent,” as specified in the first article of 
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the lease. It is expressly agreed to be paid, not 
only by the second article, but by the supplementary 
contract of May 15, 1882. The money thus paid 
is clearly within the definition of rent, as laid down 
by the text writers, which is defined: 


‘‘A certain periodical profit in money, pro- 
visions, chattels or labor issuing out of lands 
and tenements in retribution for the use.” 


3 Kent, 460. 


Blackstone defines it: 


‘‘A compensation or return in the nature of 
an acknowledgment for the possession of a 
corporeal inheritance.” 

2Comm., 41. 


One might as well say that the provision to pay 
the stockholders was an indemnity as to say that 
the agreement to pay this interest is an indemnity. 
Nor is it true, as suggested on page 6 of the brief of 
defendant’s counsel: 


‘* that the consideration moving to the stock- 
holders for the lease is their guaranteed divi- 
dend. Provided this guaranteed dividend is 
paid at the times agreed upon the stock- 
holders under an ordinary railroad lease have 
no further interest in the management of the 

; property, except that it shall be kept in good 
condition, and that all charges shall be taken 
care of by the lessee company.” * 


Whatever may be the rule under an ordinary 
railroad lease, that is not the construction of this 
lease. The stockholders under this lease had a direct 
pecuniary interest, not only in the payment of this 
interest, but in the principal of the bonds them- 
selves. If that was paid it would undoubtedly secure 
to the Harlem Company a continued annual rent of 
$840,000. So that the contract which by its terms 
might give to the stockholders of the Harlem Com- 
pany $840,000 annually in addition to the dividends 
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upon their stock would be clearly one in which the 
stockholders had considerable pecuniary interest, 
and certainly could not in any sense be said to be a 
contract of indemnity. 


POINT II. 


There is nothing inthe sixth clause 
of the lease which deprives the Har- 
lem Company of the right to receive 
the payment of this interest during 
the whole term of the lease. 


The object of the Sixth Article of this lease is 
quite clear. It was, in the first place, to provide 
that the Central Company should pay all the bonds 
of the Harlem Company mentioned in Schedule 
*“ A,” except the consolidated mortgage bonds, out 
of the proceeds of the $7,488,000 bonds of the con- 
solidated mortgage which were paid over toit. An 
examination of that schedule will show that these 
bonds fell due very shortly, and by far the larger 
portion of them within two or three years from 
the date of the lease, the intention being, evidently, 
that there should be no bonded debt of the Harlem 
road outstanding except the consolidated mortgage 
bonds, which by their terms ran much longer than 
any of the other bonds mentioned in Schedule 
‘“ A,” but as to the consolidated mortgage bonds it 
is quite clear that there was never intended to be 
any absolute agreement on the part of the Central 
Railroad to pay them. It will be noticed that the 
first part of Article VI. contains an express and 
absolute agreement to pay all the bonds except the 
consolidated mortgage bonds, but as to those bonds 
the agreement is entirely different. It agrees to 
pay those bonds, 

‘if and in case they should not be paid by 
the party of the first part ” (the Harlem Com- 
pany). 
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It is quite clear that under this provision it was 
the right, as it was clearly the duty of the Harlem 
Company to pay these bonds at maturity. The 
Harlem Company issued the bonds, and the mort- 
gage given to secure them was a lien upon its prop- 
erty prior to the lease given to the Central Com- 
pany. So if no contract had been made upon the 
subject, there never could have been any doubt as to 
the duty of the Harlem Company to take care of 
these bonds at their maturity. The contract in no 
way relieved the Harlem Company from that duty. 
The provision of the contract was simply for the 
purpose of enabling the Central Company to pro- 
tect itself by the payment of the bonds, in case the 
Harlem Company for any reason was not able to do 
So. : 
The Sixth Article provides for two contingencies: 
In the first place, for the payment by the Harlem 
Company of these bonds, and if that be done, it is 
especially provided that the Central Company 
shall pay to the party of the first part thereafter 
semi-annually on the dates when interest would 
become due and payable on the bonds, if the time 
thereof had been extended, an amount equal to in- 
terest on said bonds, or on such part of them as 
might have been paid by the party of the first part. 

The other contingency had in view the payment 
of the bonds by the Central Company. This con- 
tingency, however, need not be considered here, 
because there is no pretense nor can there be 
any pretense that the Central Company ever 
paid one penny to apply on these bonds, or 
ever made itself responsible in any way for any 
portion of them. The second contingency specified 
in the Sixth Article could only come into being if 
the Central Company paid the bonds, and as that 
company did not pay them it is not necessary to con- 
sider the effect to be given to that payment. The only 
question to be considered here is whether, in the first 
place, the Harlem Company was bound to pay 
these bonds and had the right todo so, and in the 
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second place, what was the result if the Harlem 
Company did pay them. So far as those con- 
tingencies are concerned, there can be no doubt that 
they were expressly provided for by the Sixth 
Article and that they provided for a continuance 
of the payment of a sum equivalent to the interest 
by the Central Company. 

There is nothing in the Sixth Article whicb 
draws any distinction or suggests one, between 
the extension of the bonds and the payment of the 
bonds. The word ‘“‘ payment” is used to describe 
the act which will give the Harlem Company the 
right to demand the continued rent of an amount 
equal to the interest, and the word ‘* extended” is . 
used to fix the date upon which that amount should 
be payable by the Central Company. If the pay- 
ment was made the amount to be paid was the same 
as though the original bonds had been extended. 
The words are not used in contradistinction to 
each other, nor do they relate to the same subject 
matter. Neither word affects, or was intended to 
affect, or could affect, either the right of payment 
by the Harlem Company or the manner in which 
that payment should be made. 


POINT II. 


There is nothing in the lease which 
precludes the Harlem Company from 
procuring the money for this pay- 
ment in the ordinary way in which 
railroads are accustomed to provide 
for the payment of their indebted- 
ness. 


It is suggested by the defendant that the 
word ‘“‘payment” as used in the first part of the 


23 


Sixth Article of this lease can only mean a devotion 
by the Harlem Company of money actually in its 
treasury to the satisfaction of the bonds, or 
some portion of them, and that there is an im- 
plied prohibition of the right to use any of its 
credit to obtain the money for this payment. But 
it is claimed in the same breath that upon the con- 
struction of the second clause of the Sixth Article 
the word ‘‘ payment,” when applied to the act of 
the Central Company, means the act of devoting 
the proceeds of the bonds of the Harlem Company 
to the taking up of the consolidated mortgage 
bonds, and that that does not require on the part 
of the Central Company the use of any money, but 
it authorizes that company to require the Harlem 
Company to issue new bonds, which it may use to 
take up the old bonds, with the result that the Cen- 
tral Company, without advancing one penny out of 
its treasury, shall have the benefit of the credit of 
the Harlem Company, and take away from it and 
put into its own treasury just one-half of 
the amount of rent which it agreed to pay. If the 
word ‘*‘payment” means only the use of money in 
the treasury by the Harlem Company the word 
‘“payment ” must mean the same thing when ap- 
plied to the act of the Central Company. To war- 
rant the construction claimed by the Central Com- 
pany the same word as used in different parts of the 
same article must have two different meanings when 
applied to the same act. 

There is nothing in the Sixth Article which either 
expressly or by fair implication limits in any way 
the rights of the Harlem Company to procure the 
money to pay these bonds as it sees fit. If it had 
the money in itse treasury undoubtedly it could 
devote it for that purpose, or so much of it as it 
saw fit. If, on the contrary, it bad no money 
in its treasury, there is nothing in the 
Sixth Article, or as it will be shown, anywhere else, 
to prevent the Harlem Company mortgaging either 
the property demised by the lease, or any other of 


24 


the property, to procure the money to pay these 
bonds. The right of the Harlem Company depends 
upon the fact of payment, without regard to how 
the money shall be obtained. The consolidated 
mortgage was a lien upon the demised property 
superior to the lease of the Central Railroad, and 
upon the foreclosure of that property undoubtedly 
the lease would be at an end if the property were 
bought by anybody except the Central Railroad 
itself. It may be that the Central Company was 
entitled when the consolidated mortgage bonds 
were paid to have it done in such a way that 
the lien of the mortgage should be discharged so 
far as its lease was concerned, but beyond that 
it clearly had no interest whatever, either in 
the manner of payment or in the question of what 
property should be mortgaged. If, after the con- 
solidated bonds were paid its property ceased to be 
subject to the lien of the mortgage which secured 
them, all the interest which the Central Company had 
in the payment, or in the manner of it, was entirely 
gone. This was provided for by the Harlem Com- 
pany by the express provisicn that the new issue 
should be made subject to the lease. If those bonds 
were not paid the foreclosure of the mortgage given 
to secure them would not interfere in the slightest 
degree with the rights of the Central Company, but 
the only change would be that the rents would be 
payable to the purchaser on foreclosure. 

No provision of the lease provides for an increase 
or diminution of this rental. In the absence 
of any provision so providing an increase or 
diminution of the rent cannot be implied. Had 
the new bonds been issued at ten per cent. in 
terest and the Harlem Company should claim an 
annual rental equivalent to ten per cent. upon the 
$12,000,000 of new bonds, such claim would be 
negatived by the express provision of Article Sixth 
of the lease, which provides: ‘‘In case of the pay- 
ment thereof (Consolidated Mortgage Bonds) or 
some or any part thereof (Consolidated Mortgage 
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Bonds) by the said party of the first part, then, and 
in that event, the said party of the second part 
(Central Company) shall thereafter pay to the said 
party of the first part (Harlem Company), semi- 
annually, on the days when interest would become 
due and payable on said bonds (Consolidated Mort- 
gage Bonds), if the time thereof had been extended, 
an amount equal to such interest on said bonds” 
(Consolidated Mortgage Bonds). Thus the obliga- 
tion of the Central Company is to pay, not an 
amount equal to the interest on any new bonds, 
whether it be ten per cent. or any other sum, but an 
amount equal to the interest on the consolidated 
mortgage bonds, which is seven per cent., ‘‘so as 
fatrly to adjust the obligation of the Central Com- 
pany ” herein contained as to the annual rent. What 
annual rent? Clearly that fixed by the First and 
Second Articles of the lease at a sum equivalent to 
two dollars a share on the capital stock and seven 
per cent. on the consolidated mortgage bonds, the 
latter amounting to an annual rent of $840,000. 


POINT IV. 


Article Fifth of the lease cannot be 
construed as forbidding the issue of 
‘bonds to take up the consolidated 
mortgage bonds. 


Article Fifth reads as follows: 


‘‘ The said party of the first part covenants 
and agrees that it will not during the continu- 
ance of this contract, authorize, create, or 
issue any stock or bonds additional to the 
amounts thereof respectively now authorized 
or outstanding as hereinbefore stated, except 
at the request or upon the demand of the said 
party of the second part as hereinafter set 
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forth. Provided, however, that the said 
party of the second part may at the request 
of the said party of the first part, and for 
purposes connected with operating the street 
railroad hereinafter mentioned, abate the 
covenant of the said party of the first part 
contained in this article, but any abatement 
shall be entirely at the option of the said 
party of the second part as to granting at all 
or as to the extent to be granted.” 


The object for which this article was inserted in the 
lease is quite clearly to be ascertained. In the first 
place, it was intended that the bonded debt of the 
Harlem Company should never be increased, and in 
the second place it was intended that no new bonds 
should be issued by the Harlem Company for the 
benefit of the street railroad portion of its property 
without the consent of the Central Company. It is 
not at all clear that any provision which took away 
from the Harlem Company the right to issue its 
bonds would be valid in law, but without consider- 
ing here whether or not this covenant is valid, it is 
sufficient tosay that it cannot beso construed as to pre- 
vent the Harlem Company from issuing new bonds 
to take up the old bonds which were about to 
fall due. The wording of the covenant clearly 
shows that that was its intent. It was not an agree- 
ment on the part of the Harlem Company that it 
would not issue any new bonds or any additional to 
those now outstanding, or any bonds other than 
those outstanding, or any bonds at all, but the 
covenant was expressly limited to an agreement not 
to issue any bonds additional to the amounts now 
outstanding, and there is no_ possible construction 
which can give it any broader meaning than that. 
It is quite clear that the meaning thus given to it 
accomplished every purpose which the parties had 
or-could have in view. It left the power of the 
Harlem Company to borrow money just where it 
was. If the Harlem Company gaw fit to issue 
new bonds to take up the old bonds it 
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made the new issue of bonds necessarily 
subject to the lease and thereby relieved the 
interest of the Central Company from the lien and 
charge of the consolidated mortgage bonds, which 
were superior to its interest under the lease. 

In the resolution to issue the new bonds it was 
made an essential condition to the issue of them 
that at no time shall there be authorized, issued, or 
outstanding more than $12,000,000 principal of the 
bonds of the New York and Harlem Railroad 
Company, and the resolution also provided that the 
new bonds should be issued to such amount as 
should be necessary to pay or provide for the pay- 
ment of at least an equal amount of the consoli- 
dated mortgage 7 per cent. bonds, such progressive 
payment of at least an equal amount of said consoli- 
dated mortgage bonds being an essential condition 
of the issue of its new bonds. 


POINT V. 


Article Fifth of the lease is void if 
its effect is to prevent the Harlem 
Company from borrowing money by 
the issue of new bonds to pay the 
consolidated mortgage bonds, and 
hence the discontinuance of the Cen- 
tral action against the Harlem Com- 
pany, to restrain the issue of bonds 
based upon that article, cannot, in- 
Gependent of all other considera- 
tions, furnish any consideration for 
the second supplementary contract. 


The obligation on the part of the Harlem Com- 
pany to pay the consolidated mortgage bonds ex- 
isted at the date of the lease. The obligation was 
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a continuing one. The power to borrow money for 
that purpose by the issue of bonds secured by 
mortgage was a corporate power conferred upon 
the Harlem Company by the general statutes of 
the State. It was not competent for the Harlem 
Company to agree with the Central Company or 
with any other corporation not to exercise that cor- 
porate power except at its request or with its con- 
sent. <A board of directors of a corporations cannot 
delegate its corporate powers, which involve the ex- 
ercise of judgment and discretion on their part, to 
others (Cook on Corporations, 8rd Ed., Vol. 2, § 715). 

There are few powers conferred upon corporations 
of greater importance than that of borrowing money 
upon bonds secured by mortgage for corporate pur- 
poses. 

In any action by the Central Company, based upon 
the provisions of the Fifth Article of the lease, to 
restrain the Harlem Company from _ borrowing 
money by the issue of new bonds to pay the consoli- 
dated mortgage bonds, it would be a complete an- 
swer to say: 


First.—The right to borrow money by the issue of 
new bonds secured by mortgage is a corporate right 
conferred by statute upon railroad corporations, and 
it is not competent for one corporation to surrender 
that power to another or to make the right to exer- 
cise it dependent upon the request or consent of such 
other corporation. 


Seconp.—The issue of bonds in violation of the 
Fifth Article of the lease could not possibly dam- 
nify the Central, Company. 

This last is clear beyond all question. 

Any mortgage securing the new bonds would of 
necessity be subject to the lease, even without the 
provision to that effect, as is the case in the mort- 
gage securing the new issue of bonds by the Harlem 
Company. How could the Central Company be 
damnified by the issue of new bonds by the Harlem 
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Company? Its rent would not be increased thereby, 
nor its obligations to the Harlem Company, or the 
Harlem Company’s obligations to it, in any way 
affected. It could suffer no damage, real or fanci- 
ful, from the issue of new bonds by the Harlem 
Company, even if such issue were a violation of 
any provision contained in Article Fifth of the 
lease. 

It is clear, therefore, that the colorable suit insti- 
tuted by the Central Company against the Harlem 
Company, based upon the provisions of the Fifth 
Article of the lease to restrain the issue of bonds, 
would have failed even if it bad not. been discontin- 
ued. Oertainly, it would have failed since its alle- 
gation, that by the issue of the new bonds the bonded 
indebtedness of the Harlem Company would be in- 
creased, is upon this motion admitted to be false 
and known to the Central Company, its directors 
and officers to be false. 

Surely the plea that the discontinuance of this 
baseless and colorable suit furnishes a consideration 
for the second supplementary contract is not entitled 
to any weight or consideration. 


POINT VI. 


The allegations of the complaint es- 
tablish a fraudulent breach of trust 
on the part of the directors of the 
Harlem Company and a fraud upon 
that company and its stockholders. 


(a.) Upon this motion the case is to be’treated pre- 
cisely as though the defendant had demurred to the 
complaint, and not only is every fact stated in the 
complaint admitted, but every inference which 
might fairly be drawn from those facts by reason- 
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able and fair intendment is admitted precisely as 
though they were alleged in the complaint. 
Flynn vs. Brooklyn City Railroad, 158 
N. Y., 493-508. 
Sage vs. Culver, 147 N. Y., 241. 
Kley vs. Healey, 127 N. Y., 555. 
Marie vs. Garrison, 14 N. Y., 28. 


While under the authorities there is some dis- 
agreement as to whether the directors of a corpora- 
tion are to be regarded as trustees, all authorities 
agree that they sustain to the corporation and its 
stockholders a fiduciary relation, which charges 
them with the responsibilities and obligations of 
trustees when their acts are under review in a Court 
of equity. 

Bosworth vs. Allen, 168 N. Y., 157. 


The duty of a director of a corporation to the cor- 
poration and its stockholders is to manage its affairs 
with care and prudence and absolute good faith, and 
to assert its rights and protect its interests with 
firmness and diligence. 

The allegations of the complaint establish that the 
directors of the Central Company, a majority of 
whom constituted a majority of the directors of the 
Harlem Company and who dominated and controlled 
the policy of the Harlem Company, their financial 
interests in the Central Company being much greater 
than in the Harlem Company, combined with the 
Harlem Company, through its Board of Direc- 
tors, to release the Central Company from an 
obligation to pay an annual rent of $220,- 
000 for a_ period of 373 years and 11 
months, amounting in the aggregate to upwards 
of $82,200,000. The complaint charges, and this 
motion admits, that the second supplementary con- 
tract, which works this great. loss, damage and in- 
jury to the Harlem Company and its stockholders, 
was not founded upon any good, valuable, equitable 
or other consideration, and was against the interest 
of the Harlem Company and its stockholders, and 
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was intended to be in the interest of the Central 
Company (Complaint, pp. 21-22, fols. 63-65). 

It is further admitted upon this motion that an 
action. was commenced by the Central Company 
against the Harlem Company to enjoin it from 
issuing the new bonds upon the ground that they 
would increase the bonded indebtedness of the Har- 
lem Company, which allegation it is admitted was 
false and was known to the Central Company, its 
officers and Board of Directors to be false (Com- 
plaint, pp. 13-14, fols 37-41). 

It is further admitted that this action was not in- 
stituted in good faith or for the purpose or with in- 
tent of prosecuting the same to judgment, but was 
only commenced for the purpose of discontinuing 
the same and thereby furnishing a colorable excuse 
or pretended consideration for the second supple- 
mentary contract, depriving the Harlem Company 
of rent, amounting in the aggregate to upwards of 
$82,200,900 (Complaint, p. 15, fol. 45). 

It appears, too, from the complaint, that the Cen- 
tral Company never believed that it had any right 
or claim to a reduction in its rent, as in announcing 
the second supplementary contract to its stockhold- 
ers, it says: 

‘Under its provision a saving of over 
$200,000 per annum in fixed charges will be 


effected by the New York Central and Hud- 
son River Railroad Company.” 


The use of the word “ saving” inthis circular is 
an admission by the Central Company that its suit 
was baseless, and that but for the second supple- 
mentary contract it would have had to pay an ad- 
ditional annual rent of $220,000 per year, amounting 
in the aggregate to upwards of $82,200,000. 

These various admissions of fact establish beyond 
all question a most flagrant and fraudulent breach 
of trust upon the part of the Harlem directors. 


(6.) The bond transactions set forth in the com. 
plaint also establish a clear breach of trust and 
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actual fraud on the part of the directors of the Har- 
lem Company. 

Stripped of legal verbiage those transactions may 
be correctly described as follows: 


The Harlem and Central companies are each 
about to make an issue of one hundred year gold 
bonds bearing interest at the rate of three and one- 
half per cent. per annum. | 

The Central Company is to issue bonds of the face 
value of $85,000,000. 

The Harlem Company is to issue bonds of the face — 
value of $12,000,000. . 

J. P. Morgan, of. the firm of J. P. Morgan & Co., ¥ 
of New York, and of J.8. Morgan & Co., of London, — 
is a director of the Central Company and a stock- 
holder in the Harlem Company. 

These firms, associating with themselves favored 
directors and stockholders of the Central and Har. — 
lem Companies, as a syndicate, secure the entire 
issue of $85,000,000 of Central bonds, and | 
$12,000,000 of Harlem bonds at prices greatly 
below their market value. As purchasers of the 
Central bonds they exact for themselves and their 
associates from the seller a commission of §$2,- 
975,000, admitted to be millions of dollars in excess 
of a just, fair and reasonable commission (Com- — 
plaint, p. 20, fol. 59). The price paid for the bonds — 
too, is admitted to be millions of dollars less than 
their fair market value. 

As purchasers of the Harlem bonds, they exact 
from the Harlem Company a commission of $420,- 
000, which is admitted to be hundreds of thousands 
of dollars in excess of the commission for which re- 
sponsible bankers would have undertaken the sale 
of the bonds; and it is further admitted that the 
price at which the bonds were sold were very much 
below their market value (Complaint, p. 19, fol. 57). 

The Harlem bonds were sold by the syndicate to 
another syndicate at a profit of $960,000 (Complaint, 

p- 19, fol. 57). 
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The Central bonds were sold at a profit of $7,650, - 
000 (Complaint, p. 21, fol. 61). 

It thus appears that under the terms of sales of 
the bonds commissions were allowed as follows: 


Haren DONGS ss. 22.Gu2 <= $420,000 
WentraljMonde was. Sees 2 2,975,000 
Total commission .--. .- $3,895,000 


It also appears that the profit realized by the 
| syndicate on the sale of the bonds was, including 
| the commission, as follows: 


Piariom. QOUUS 2.22 os 2s 2554 $960,000 
WentralsyOnUs. ews se. ess 7,650,000 
POGHI PLOWS 0c see $8,610,000 


At the date of the sale of the Harlem bonds at a 
price admitted to be very much below their market 
| value, and at the date of the sale of the Central 
bonds at a price admitted to be millions of dollars 
| less than their market value, the statutes of the 
State provided that bonds should not be sold for less 
| than their market value. , 

Itis apparent from the allegations of the complaint 
that the Harlem bonds were a gilt-edge security. 
| The capital of the Harlem Company was only $10,- 
000,000, and its bonded indebtedness was only $12,- 
| 000,000, and on June Ist, 1897, the date of the new 
mortgage, it is admitted the value of the corporate 
| property of the Harlem Company, as indicated by 
the selling price of its stock, was upwards of $40,- 
000,000 (Complaint, p. 11, fol. 32). Indeed, the fact 
that the Harlem bonds were sold by the second 
| syndicate at a premium of fifteen per cent., realizing 
an advance over the price for which the Harlem 
Company sold them, of $1,800,000, is proof positive 
of the high and valuable character of the security, 
| and explains why they were used to sweeten the is- 
| sue of the Central Company’s bonds. 
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It is little surprising, in view of the bond trans- 
actions above detailed, that the counsel for the de- 
fendants has made his plea that the second supple- 
mentary contract is not stained with the fraud 
which he admits they indicate. 

Always bearing in mind that both the Harlem 
and Central Company directors are conceded to have 
been interested in the purchase of the Central Com- 
pany bonds, and that the Court has the right to 
draw all just and proper inferences from the facts 
admitted or susceptibie of proof under the allega- 
tions of the complaint in determining the question 
of its sufficiency, we proceed to designate the facts 
and circumstances which make the purchase of the 
Central Company’s bonds the inspiration of the sec- 
ond supplementary contract. 

The sale of the Central bonds was completed on 
the 8th day of April, 1897 (Complaint, p. 20, fol. 59). 

The sale of the Harlem bonds on the 8th of June, 
1897 (Complaint, p. 19, fol. 56). 

On May 27, 1897, the Harlem Company author- 
ized the execution of the new mortgage, and on or 
about June 1, 1897, the new mortgage was executed 
and delivered to the Guaranty Trust Company, the 
trustee named therein. 

As soon as the new mortgage was executed the 
Central Company commences its colorable suit 
against the Harlem Company to enjoin the issue of 
bonds (Complaint, p. 13, fol. 37). 

The complaint in the action is conceded to have 
contained false allegations, known to be false (Com- 
plaint, p. 18, fols. 38-40), and the action is also con- 
ceded to have been instituted only for the purpose 
of discontinuing the same and thereby furnishing a — 
colorable excuse and pretended consideration for the 
Second Supplementary Contract (Complaint, p. 15, 
fol. 45). 

On the 28th of September, 1898, the Hitchcock 
action is commenced, restraining the execution of 
the Second Supplementary Contract, which is dis- 
continued for a consideration by the procurement 


35 


and with the privity of the Harlem Company (Com- 
plaint, p. 16, fol. 47; p. 17, fol. 49). 

In the meantime, on August 10, 1898, the Joint 
Committees of the Harlem and Central Companies 
meet. Mr. Morgan, a director of the Central Com- 
pany and member of the Syndicate for the purchase 
of the Central and Harlem bonds, is a member of 
this committee, and on his motion the Second Sup- 
plementary Contract, which releases the Central 
Company from its obligation to pay to the Harlem 
Company rent amounting to upwards of $82,200,000, 
is approved and resolutions adopted recommending 
its execution. It is a significant and admitted fact 
that this amount of $82,200,000, thus diverted from 
the Harlem Company and saved to the Central Com- 
pany without interest added, nearly equals the $85, - 
000,000 principal of the Central bonds purchased by 
the Syndicate, and with interest added will, at the 
date of the maturity of the Central bonds, exceed 
the principal of the entire issue by unnumbered 
millions. : 

The entire scheme, as is apparent from the allega- 
tions of the complaint, was engineered and directed 
by the directors of the Central and Harlem Compa- 
nies interested in the syndicate for the purchase of 
the Central Company’s bonds. They well knew, as 
any one can see, that this great reduction of up- 
wards of $82,200,000 in the fixed charges of the Cen- 
tral Company would add value to the Central Com- 
pany’s bonds and result in increased profits to the 
syndicate. 

The legitimate inference from the facts admits of 
but one conclusion, and that is that one of the chief 
and inspiring causes which induced the dominating 
and controlling directors of the Central Company 
and of the Harlem Company to effect the great re- 
duction of upwards of $82,200,000 in the Central’s 
fixed charges was to increase the market value of 
the Central bonds, and so increase the profits of the 
syndicate, composed in part of Central and Harlem 
directors and shareholders, 
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There can be no doubt that the bond transactions ~ 
involved a fraudulent breach of trust. 

Neither argument nor authority is required to 
establish the fraud and breach of trust involved in 
these bond transactions. 

The sale of the bonds below their market value 
was expressly prohibited by statute, and the great 
difference between the price at which the bonds 
were sold to the syndicate and their actual value, is 
itself a conclusive badge of fraud. When to this 
is added the fact that the directors and stockholders 
of the Harlem Company and the Central Company 
are admitted to have been interested in the pur- 
chase of the bondsand in the enormous commissions 
allowed, commissions admitted to be, in the case of 
the Harlem bonds, hundreds of thousands of dollars 
in excess, and in the case of the Central bonds, 
millions of dollars in excess of a reasonable and fair 
commission, there can be no doubt of the fraudu- 
lent character of the transaction. 

It was the plain duty of the directors of the Har- 
lem Company, if stockholders were to share in 
the profits derived from the sale of the bonds, that 
those profits should not be distributed among 
favored directors and stockholders, but that all and 
every of the stockholders should have an equal 
chance to share in those profits. 

The stock owned by the plaintiffs made them 
equitable owners of an undivided fractional part 
of the entire assets of the Harlem Company (Flynn 
u- Brooklyn (City, EK. Re Cox 158-N. Yoep e504), 
As such equitable owners they were entitled to 
share equally with the favored stockholders, 
members of the syndicate, in all profits to be de- 
rived from the sale of the Harlem bonds. It was 
the duty of the directors of the Harlem Company 
to see that no preference was given to any stock- 
holder. They violated that duty in selecting favored 
stockholders, in diverting the profits on the sale of 
the bonds from the great body of the stockholders 
to themselves and their favorites. 
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The complaint charges and this motion admits 
that had the bonds of the Harlem Company been 
offered to the Harlem stockholders at the same 
price at which they were sold to the syndicate, 
every penny of profit that was realized by the 
purchasers and syndicate by way of premium would 
have been realized by the Harlem stockholders 
(Complaint, pp. 19-20, fols. 57-58). 

The allegations of the complaint, admitted upon 
this motion with respect to the bond transactions, 
establish a combination between directors of the 
Central Company and directors of the Harlem Com- 
pany to secure to favored directors and stockholders 
of each of the companies by an illegal sale of the 
bonds, involving a breach of trust, enormous com- 
missions and profits, to the great damage and in- 
jury of the Harlem Company and its stockholders, 
amounting to millions of dollars in commissions 
and millions of dollars in profits. 

These bond transactions were contemporaneous 
with the proceedings resulting in the second sup- 
plementary contract, were in part the inspiration of 
that contract, and, so far as they relate to the Har- 
lem bonds, are wedded to that contract beyond all 
possibility of divorce by the clause in the second 
supplementary contract which provides that noth- 
ing therein contained shall affect the contract for 
the sale of the Harlem bonds. 

The bad faith of the transaction is conclusively 
shown by the fact that while the directors of the 
Harlem had, as events showed, the power to raise 
the necessary means to pay off the bonds under the 
first provision of the sixth clause, thereby con- 
fessedly making a saving to the Harlem of over 
$420,000 a year, as to which no dispute could pos- 
sibly arise, they deliberately selected the other 
method, for the purpose of raising a pretended 
controversy and benefiting themselves as stock- 
holders. This fraud should set aside the entire 
transaction. 

It is not an answer to this to say that the defend- 
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ant stockholders have a remedy against the directors 
individually. They should not be compelled to resort 
to that remedy, so long as any other relief can be 
granted. The probable inability of some of the 
directors to respond to the heavy damages incident 
to such an action would of itself be a conclusive 
argument against depriving stockholders of their 
right to undo the wrong practiced upon them. 


POINT VII. 


The discontinuance of the action 
commenced by the Central Company 
against the Harlem Company is no 
defense to this action. 


(a.) The claim is that the discontinuance of that 
action operated as a settlement and a compromise 
of a dispute between the Harlem and Central Com- 
panies as to the construction of the lease and as to 
their respective rights thereunder. A dispute to 
operate as a sufficient consideration for a contract 
must. be of a claim that is really disputed and 
doubtful. If the claim is unfounded and _ palpably 
untenable and there is fraud and the parties do 
not meet on equal terms, they will not be precluded 
from opening it. 

Farmers’ Bk. v. Blair, 44 Barb., 641, 
652, 653. 

Wahl v. Barnum, 116 N. Y., 87, 95. 

Scott v. Warner, 2 Lans., 49, 52. 

Taplin v. Wilson, 6 T. and C., 502, 504. 


It is admitted that the action in question was not 
commenced in good faith, or with any intention of 
prosecuting it to judgment, but solely for the pur- 
pose of furnishing a colorable consideration for the 
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second supplementary contract (Complaint, p. 15, 
fol. 45). 

It is also admitted that the second supplementary 
contract was not founded upon any valuable, equita- 
ble or other consideration (Complaint, p. 21, fol. 63). 
In view of these admissions and the fraudulent char- 
acter of the transactions resulting in the alleged 
settlement of the dispute, there is no basis for the 
contention that a compromise of the fictitious dis- 
pute between the two corporations constitutes any 
defense to this action. 


(b.) Even had there been an honest dispute be- 
tween the two corporations as to the  con- 
struction of the lease, it could not have 
been settled by the directors, constituted as 
they were, so as to finally conclude either 
of the corporations or a disputing stockholder. It 
must be remember that a majority of the Board of 
Directors of the Harlem Company at all times con- 
stituted a majority of the Board of Directors of the 
Central Company. Such being the constitution of 
the Board of Directors of each company, any con- 
tract made by them in settlement of the dispute of 
even an honest difference of opinion as to the con- 
struction of the lease would be at all times open to 
review by a court of equity at the instance of either 
of the corporations, or an objecting stockholder. 
Especially is this true in a case where, asin the case 
at bar, it is admitted that the contract claimed to 
have effected the alleged compromise, was author- 
ized by votes of directors of the Central Company 
who were at the same time directors of the Harlem 
Company and interested in the bond transaction set 
forth in the complaint, which bond transaction the 
contract of settlement ratified and approved. 

There is high and controlling authority to the ef- 
fect that such a contract is absolutely void at the 
election of the corporation or any stockholder. 

: Munson v. 8. G. & C. R. Co., 108 N. 
Vernse 7a (4. 
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Met. Ele. R. Co. v. Man. Ele. R.Co., 11 
Daly, 377, 485. 

Trim Lick Oil Co. v. Marbury, 91 N. 
D587: 

Pearson v. Concord R. Co., 62 N. H., 
537. . 


It is certain that the action of a board of directors, 
composed as were the boards in question, was void- 
able by either corporation or any of their stock- 


holders. 
Met. El. R. R. Co. v. Man. Ele. R. R. 


Co., 11 Daly, 877, 483, 486, 497, 508, 
522. 

Cook on Corporations, Sec. 658. 

Morawitz on Corporations, Sec. 528, 
529, 530. 

N. Y. Cent. Ins. Co. v. Nat. Pro. Ins. 
Co., 14 N. Y., 85. 

3 Thompson on Corporations, Secs. 
4081-4082. 

Met. Ele. Co. v. Dom. Telegraph Co., 
44.N. J. Eq., 568, 573. 

S. D., &e., Conv; Roc Beach Co 33 ie 
Lite Hele “elon 


In such case the rule most favorable to defend- 
ants is that the Court will examine the transactions 
and if it be one which is within the power of the 
directors and free from fraud, will decide whether 
it is fair and just and, if it is not, will set it aside. 

Cook on Corporations, Sec. 658 and 
Note on page 1310. 


(c.) The common directors constituting a majority 
of each corporation could no more fix as against the 
Harlem Company the fact of a dispute than they 
could bind the Harlem Company by the terms of the 
compromise of the dispute. It took two parties to 
do one as well as the other, and, therefore, when 
the Court comes to examine the propriety and 
legality of the action of the two bodies of directors, 
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it will, necessarily pass upon the ultimate rights of 
the parties as well as the question of the validity of 
the settlement in respect of those rights. It must 
not be forgotten that the dispute, so far as appears 
from the complaint in this action, was originated, 
only by the untruthful complaint in the action of 
the Central Company against the Harlem Company, 
which is admitted to have been brought for the 
sole purpose of furnishing color of consideration to 
the settlement. There never was any other dispute. 
Not only was there no bona fide suit, but there never 
was a judgment. Indeed, it is admitted that there 
never was intention of prosecuting the suit (Com- 
plaint, p. 15, fol. 45). When directors of a cor- 
poration raise a dispute between their respec- 
tive companies, and they, constituting a majority 
of the directors in each company, undertake to 
bring an action to have the Court settle the dispute 
and then settle it themselves, it cannot be that their 
cestut que trusts are bound by their action in a mat- 
ter which, from the beginning to the end, is and is 
intended to be only colorable. 

It was not possible under the circumstances that ' 
this suit, whatever may have been its result, could 
estop the minority stockholders from asserting the 
rights of the corporation. 

Upon the undisputed facts, these common direct- 
ors were in control of both corporations. What 
action should be brought or defended, or whether 
any action should be brought or defended, was 
purely within their discretion or control. If an 
action was brought, it was for them to say whether 
it should be defended and what defense should be 
interposed, so there was no possible way in which 
an independent litigation, brought by one company, 
could be independently defended by the other. In 
such cases as that, no judgment could have been 
entered which would be conclusive upon minority 
stockholders or any other persons who were ad- 
versely interested, even conceding that the action 
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had been brought in good faith for the purpose of 
obtaining a settlement of the dispute. 
Spring Gold Co. v. Amador Gold Co., 
145 U. S., 300. 
Woodpaper Co. v. Heft, 8 Wall., 333. 


The situation presented here is precisely the situa- 
tion presented by Judge Nelson in his opinion in the 
case last cited. ‘‘The plaintiff and defendant have 
the same interest, and that interest adverse, and in 
conflict with the interest of third persons, whose 
rights would be seriously affected, if the question of 
law was decided in the manner that both parties to 
this suit desire it to be.” 

That being the situation presented in the case 
just cited, the Court dismissed the case and refused 
to make any judgment in respect of it. 

In the case of the Spring Gold Company v. Ama- 
dor Gold Co. (supra), it appeared that a minority of 
the stockholders of the defendant in error had an in- 
terest in the suit which might possibly be adverse 
to the claims of either of the parties to the action. 
It also appeared that after the action had been 
determined at the Circuit Court both corpo- 
rations had come under the control of the 
same persons. That being made to appear to 
the Court, the judgment was reversed so that the 
minority stockholders might not be precluded by it 
from bringing an action to assert their rights in de- 
fiance of those claimed by the corporation. So 
that, if there had been a judgment in this case, it 
clearly would not, within these authorities, have 
been conclusive as against the rights of the minority 
stockholders. 

But the settlement by agreement was clearly ab- 
solutely without any effect upon those rights, and 
no reason can be suggested why the corporation is 
not at liberty to question the act of their common 
directors, as was done in the case of the Metropol- 
itan Elevated R. R. Co. against the Manhattan Ele- 
_vated R. R. Co. (11 Daly, 374), and if those acts may 
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be questioned by the corporation, they clearly may 
be questioned by a minority stockholder suing in 
behalf of the corporation, under the circumstances , 
presented here, as will be shown hereafter. 

The common directors might have resigned from 
one board and after their places had been filled the 
newly constituted board might have prosecuted an 
action, brought in good faith, to judgment, and 
thus in the absence of fraud have bound the corpo- 
ration. 

But this procedure did not accord either with 
the interests or the plans of the interested common 
directors of the two companies. 


POINT VIII. 


The claim that the contract in ques- 
tion is susceptible of ratification by 
the body of the stockholders, and, 
hence, a single stockholder cannot 
bring this action, is not well taken. 


(a.) In the first place, there is nothing to show 
that the claim has ever been ratified by the stock- 
holders. The allegation of the complaint, which is 
admitted, is that ‘‘a majority of the Board of Di- 
rectors also constituted a majority of the Board of 
Directors of the Harlem Company, and such ma- 
jority owned and controlled a majority of the stock 
of both companies and dominated the policy and 
controlled the management of each company.” This 
admitted allegation brings the case clearly within 
that of the Farmers’ Loan & Trust Co. v. N. Y. & 
N. R. R. Co. (150 N. Y., 410), and the dictum of 
Judge Peckham in Gamble v. Queen’s County 
Water Co. (123 N. Y., 91), which was followed in 
the Farmers’ Loan and Trust Company case above 
cited. But the fallacy of the argument clearly ap- 
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pears when it is considered that if this contract is 
voidable it does not necessarily require the assent of 
a majority of the stockholders to bring about a rati- 
fication. Such a ratification may be brought about 
by acquiescence as well as by express assent. 

Kent v. Quick Silver Mining Co., 78 N. 

PRY e150) 
38 Thompson on Corporations, Sec. 4085. 
4 Thompson on Corporations, Sec. 4494. 


The acquiescence which will ratify such a con- 
tract may be shown simply by a failure to find fault 
with it. Therefore, if a stockholder cannot sue 
to set aside the contract, after a proper demand upon 
a corporation to do so, we have this condition of 
affairs: That .no action need be taken by a ma- 
jority of the stockholders to ratify the contract; 
it is ratified by the delay and any minority stock- 
holder who is opposed to the contract cannot bring 
the action because the majority of the stockholders 
may ratify it; and so,while he is waiting for the ma- 
jority of the stockholders to take action which they 
do not see fit to take, he becomes estopped from bring- 
ing suit because the contract has been ratified by the 
inaction of the corporation. A more complete way of 
tying the stockholders ‘‘hand and foot” could not 
well be imagined. 

The cases cited by the counsel for the defend- 
ant on this question are easily distinguishable. 
The proposition of the plaintiff here is that, upon 
the admitted statement of the case in the com- 
plaint, this contract-is oppressive and unfair to the 
Harlem Company and a waste of its funds. Those 
facts being conceded, the case is taken out of several 
of those which are cited in the brief of the defend- 
ant’s counsel. 

The case of the Salem Iron Co. v. Lake Sup. Cons. 
Mining Co. (112 Fed. Rep.,,.289), was decided upon 
the proposition that the contract complained of 
made by the president, who acted in his dual capac- 
ity of president and also as partner of a firm of 
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which he was a member, was made in the usual 
usual course of the company’s business, in the 
usual way and at the usual price; and that the 
president obtained no advantage in making the con- 
tract. For that reason it was held that it would 
not be set aside, but the Court took upon itself the 
examination of the contract to ascertain whether it 
was unfair, oppressive or fraudulent towards the 
corporation, and the Court discussed fully the ques- 
tion of the propriety of the contract. 

In the cases of Windmiller v. Standard Distilling 
Co. (115 Fed. Rep., 748; 115 Fed. Rep., 748), the . 
question was simply whether a stockholder who was 
not a director could be restrained from voting in his 
own interest on a matter presented at the stock- 
holders’ meeting, and the Court, under the circum- 
stances, held that there was no objection to his 
doing so. No other question was presented in either 
of the Windmiller cases. 

In the case of Burden v. Burden (159 N. Y., 287), 
affirming the same case, 8th App. Div., 160, 
it was held expressly that the contract was just and 
fair and within the authority vested in the direct- 
ors by the promotors’ agreement and, for that 
reason, the plaintiff was not permitted to maintain 
his action. It is to be noticed in that case, however, 
that the action was brought, not by a stockholder in 
behalf of a corporation, but by one of the stockhold- 
ers in his own behalf, and that, even when it was so 
brought, the Court restrained the corporation from 
doing certain acts which were complained of and 
which were held to be outside of the purpose for 
which the corporation was organized (see the report 
in the Appellate Division). 


(6.) In the second place the fraudulent transac- 
tion set forth in the complaint could not be con- 
doned or ratified against the objection of a single 
stockholder. 
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POINT Ix. 


The authority of a stockholder to 
bring an action in his own behalf and 
in behalf of all other stockholders 
who may come in to enforce the right 
ofa corporation tor its benefit against 
transactions of the character of those 
set forthin the complaint, cannot suc- 
cessfully be disputed. 


This right is thoroughly established by the fol- 
lowing authorities: 

Flynn v. Bklyn. City R. R. Co., 158 N. 
Y., 403, 

Barr go N ore ecm Vee e hye Om 
125 N. Y., 265, 272. 

Currier ve Ne YW AS) Ge bs hao 
Hun, 355. 

Stokes v. Phelps Mission, 47 Hun, 570. 

RogergevssN' Caste eee O.Ol 
Fed. Rep., 299. 

Sage v. Culver, 147 N. Y., 241. 

Pearson v. Concord R. R. Corporation, 
62 N. H., 537, 

4 Thompson on Corporations, Secs. 4480 
et seq. 


POINT X. 
The motion to dismiss the complaint 
should be denied. 


WILLIAM RUMSEY, 
WILLIAM C. TRULL, 
Of Counsel for Plaintiffs. 
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G. &. Gurgoyne's Printing Business, 146-150 Centre St. N. ¥ 


Supreme Contt, 


COUNTY OF NEW YORK. 


\ 


CONTINENTAL INSURANCE COMPANY, 
Plaintiff, 


AGAINST 


New York AND Harem RarLRoapD 
Company and New York CENTRAL 
AND Hupson River RarLRoap 
ComMPAny, 

Defendants. 


Supplemental Replying Brief on Motion to 
Dismiss Complaint. 


The following additional suggestions are submitted 
to the Referee, in view of the positions taken by coun- 
sel for plaintiff on the oral argument upon the motion 
to dismiss the complaint at the opening of the trial 
before the Referee. 


I. 


The construction placed upon the lease by counsel 
for plaintiff makes the second half of Article Sixth of 
the lease meaningless and purposeless. 

According to counsel’s contention, the Harlem Com- 
pany had the absolute right to issue new bonds and 
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to make a new mortgage for the purpose of raising the 
money to take up and cancel the consolidated bonds 
at maturity, and it was the duty of the Directors to 
issue such bonds and to make such mortgage for that 
purpose, thus securing to the Harlem stockholders the 
benefit of the saving in interest thereby accruing. If 
this be the true construction of the lease, then there 
would be no contingency in which the obligation of the 
lessee company to take up the consolidated bonds, 
would take effect; and, therefore, there would be no 
contingency in which the lessee company would have 
the right to call upon the lessor company to issue its 
new bonds and make its new mortgage and to deliver 
the new bonds to the lessee company. It would follow 
from this that the elaborate provision made by the 
Sixth Article of the lease for the contingency of non- 
payment by the lessor company of the consolidated 
bonds, was a waste of ink and paper. As much as this 
was virtually conceded on the oral argument by the 
counsel for the plaintiff, for he was unable then to 
suggest any contingency in which, if the Harlem 
Directors did their duty, this provision of Article Sixth 
would become effective. 


II. 


Counsel for plaintiff plants himself upon the pro- 
position that the same word, “ paid,” is used in both 
clauses of Article Sixth—both the clause relating to 
the lessor and the clause relating to the lessee. 

Counsel argues that if this word is to be construed, 
so far as the lessor is concerned, as requiring actual 
payment out of the general assets or funds of the 
lessor company, and to exclude “extension” of the 
debt or substitution of securities, the same construc- 
tion of the phrase must be made when applied to the 
lessee company. Counsel argues from this proposition 
that if the lessee company pays the consolidated bonds 
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out of the proceeds of the new bonds, or by substitu- 
tion of the new bonds for the old, then the consoli- 
dated bonds have not been “ paid” by the lessee com- 
pany within the meaning of the lease. 

- This reasoning, however, overlooks and leaves out of 
account the covenant obligation of the lessee company 
with regard to payment of the bonds. The sixth 
article of the lease starts out by an express covenant 
on the part of the lessee by which the lessee assumes 
the absolute duty of payment: 


“The said party of the second part covenants 
‘and agrees that it will pay the principal of all 
“the bonds described in said Schedule ‘A’ other 
“than the bonds therein described as ‘ Consoli- 
“ dated Mortgage dne May 1, 1900,’ as they shall 
“ respectively mature and be presented for pay- 
ment; and that it will, at the maturity thereof, 
pay the principal of the said ‘Consolidated 
“ Mortgage’ bonds if and in case it should not be 
‘‘ paid by the said party of the first part.” 


66 


ce 


This covenant imposed upon the lessee the absolute 
and unqualified duty of paying the entire principal 
amount of the consolidated mortgage at maturity. 
This obligation became a charge upon the general 
assets of the lessee company, and it would be the duty 
of the lessee company to make such payment out of its 
own funds, or by mortgaging its own property, or by 
raising the money upon its own credit. For the non- 
performance of this obligation, there could be but one 
excuse—namely, the payment of the consolidated mort- 
gage bonds by the party of the first part—that is, the 
lessor company—out of its assets or general funds. 

In May 1897, when the controversy first arose, there 
was no pretense that at maturity the Harlem company 
would pay, or would be able to pay, the consolidated 
mortgage bonds. The only scheme then proposed by 
the Harlem company was .a refunding scheme, which 
involved the issuing of new bonds and the making of a 
new mortgage, and the substitution of the new bonds 
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for the old, which would be equivalent to an extension 
of the indebtedness secured by the consolidated mort- 
gage. 

If we are correct in our construction of the next 
clause of this article, such substitution or extension 
would not be a payment of the mortgage bonds by the 
lessor company. It follows, therefore, that in May, 1897, 
and from that time on until May 1, 1900, the lessee com- 
pany remained charged with the obligation and duty 
“to pay the principal of the Consolidated Mortgage 
bonds at maturity. This obligation to pay was abso- 
lute. Had it proved impracticable to float the new 
bonds of the Harlem Company, the lessee company 
would have been obliged to draw checks upon its own 
treasury, for the payment of the consolidated bonds 
when presented at maturity. This was the situation 
when the controversy arose, and this was the situation 
when the compromise agreement was adopted. It was 
in anticipation of such a condition, and in view of the 
absolute obligation to pay the bonds at maturity cast 
upon the lessee by the terms of the lease, that the third 
clause of this article came into effect, viz. : 


“Tn case, however, the said ‘ Consolidated 
‘“« Mortgage’ bonds shall be paid by the said party 
‘“‘of the second part ” (that is to say, in case the 
bonds shall not be paid by the lessor company out 
of its own assets, but shall become payable under 
the terms of this lease, by the lessee company, 
out of its assets) “ the said party of the first part 
“agrees that it will, whenever requested by the 
“said party of the second part so to do, issue, in 
lieu thereof, new bonds bearing a similar rate of 
interest, or such other rate as may be agreed 
upon, with, so far as it may be required, proper 
coupons or interest warrants therefor appended, 
and secured by a suitable mortgage upon the 
railroad property and franchises hereby demised ; 
such bonds to be payable at such time or times, 
and to such person or persons, as may be pre- 
scribed by the said party of the second part ; 
and will issue such new bonds to the said party 


5 


“of the second part, to be sold or disposed of at its 
“ discretion ; in which case the obligation of the 
“said party of the second part herein contained, 
“ with regard to the payment of interest on the 
“said ‘ Consolidated Mortgage ’ bonds, shall be 
“ deemed and held to apply to interest on such 
“ new bonds.” 


_ The scheme here provided for was that the new bonds 

of the Harlem Company should be delivered to the lessee 
company for sale or disposition at its discretion, to 
raise a fund to indemnify the lessee company for its 
Jobligation to pay the old bonds. The obligation, how- 
jever, is absolute and unqualified, and if the new bonds 
had proved not to be salable at par, the lessee com- 
pany would have been saddled with a deficiency. 

The construction which we place upon the lease 
gives force and effect to every provision, and we submit 
is rational and intelligible. The construction put upon 
the lease by counsel for the plaintiff makes the third 
clause of Article Sixth superfluous and meaningless, 
and is, we submit, most unreasonable. 

| To sum up our position, it is this: Article Sixth of 
the lease provides for two contingencies, and only 
| two— 


First. Payment by the lessor company out of its 
own assets, of the whole or a portion of the Consoli- 
dated Mortgage, and the cancellation, in whole or in 
part, of the mortgage debt and the mortgage lien—in 
which event the lessor company would become entitled 
to be subrogated to the rights of the bondholders 
whose mortgage had been cancelled, to the extent that 
the mortgage lien had been cancelled, and thereafter 
during the remainder of the lease would be entitled to 
7% interest, by way of indemnity for the amount 
diverted from its general assets for payment and can- 
cellation of the mortgage debt. 


- Second. The non-payment of the consolidated m » t- 
gage bonds by the lessor company out of its own as- 
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sets and the uon-cancellation of the mortgage len, in 
whole or in part, in which event the lessee company 
would become absolutely bound to pay the consoli- 
dated mortgage bonds out of its own assets, but would 
be entitled to call upon the lessor company for new 
bonds and a new mortgage, such bonds to be delivered 
to the lessee company “ to be sold or disposed of in its 
* discretion”; such bonds, or the proceeds thereof to 
be by way of indemnity to the lessee company for its 
obligation to pay and discharge the consolidated mort- 
gage bonds. 

We claim that the first contingency did not take 
place, and that the second contingency did take place. 


IIT. 


We again remind the Referee, however, that we 
are not required to satisfy the Referee that our con- 
struction of the lease is the correct one. All that we. 
are bound to do is to satisfy the Referee that there was 
a fair question on which honest and intelligent minds 
might differ. If so, there was a question for settlement 
by adjustment and compromise. 

We further remind the Referee that in this case the 
question of the bona fides of the suit brought by the 
Central Railroad against the Harlem Railroad is not 
controlling or even important. The question is as_ to 
the prior existence of a fair ground of controversy con- 
cerning the meaning of the terms of the lease. 


IV. 


Counsel for plaintiff base their charge of actual 
fraud, so far as concerns the contract for the sale of 
the Harlem bonds, upon the proposition that the com- 
promise agreement was intended to “ fortify ” the title 
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of J. P. Morgan & Co. and J.S. Morgan & Co. to the 
bonds. The argument of counsel is that certain of the 
directors and certain favored stockholders of the Har- 
lem Company had an interest in the profits to be de- 
rived from the sale of the Harlem bonds, and that 
thus they were interested in promoting the consumma- 
tion of the contract made with the Morgan firms for 
the sale to those firms of the bonds at par. There- 
‘fore, it was to their interest that the controversy 
between the two companies should be adjusted 
by compromise, and that the bonds should be put 
upon the market for sale. Counsel therefore claim 
that the suit brought by the Central Company against 
the Harlem Company was brought with the intent of 
laying a basis for a compromise, and that subsequently 
this compromise agreement was made and the suit 
discontinued ; and that all this was done in order to 
remove al] question as to the title to the bonds, and to 
enable them to be disposed of at a profit. 

_ Counsel calls attention to the fact that in May 1897, 
the Central directors ununimously adopted resolutions 
disputing the claim of the Harlem Company, and 
authorizing the suit against the Harlem Company on 
behalf of the Central Company, although, as he claims, 
upon the same day the same directors of the Central 
Railroad, or some of them, in their capacity as 
directors of the Harlem Company, had voted for 
resolutions asserting the rights of the Harlem Com- 
pany as against the Central Company. 

The argument of counsel, however, overreaches it- 
self. It seems to us very plain that the conduct of the 
Central directors, so far from being actuated by any 
personal interest in the sale of the Harlem bonds, or 
being with a view to quieting the title to those bonds, 
was quite contrary to a pecuniary interest such as is 
imputed by the complaint, and was calculated to throw 
doubt upon the title of the bonds rather than to allay 
doubt. In other words, in controverting the claim of 
the Harlem Company, and in bringing suit against the 
Harlem Company, the Central directors started a liti- 
gation which might last for years. The possibility of 
compromise or settlement of the litigation thus started 
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obviously was an uncertain possibility. If a majority 
of the Harlem stockholders should oppose a settle- 
ment, of course, none could be made. As to this, the 
Central directors took their chances, if, as is claimed 
by counsel for the plaintiff, at thetime of commencing 
the suit in May 1897, the Central directors had in 
mind the possibility of settling or compromising either 
the suit or the controversy. The only reasonable 
explanation of their conduct in May 1897, is that as 
Central Directors they then acted from a_ sense of 
duty to the Central Stockholders, and thus raised 
a question which was directly contrary fo their own 
personal interests. This could have been only because 
of their recognitions of their own inability to de- 
termine as to the soundness of the position which with 
equal propriety they or some of them had taken for 
the Harlem Company. 

There was no reason why if they already had a _ con- 
tract for the sale of the bonds sufficient to give them 
the advantages alleged to be the motive for making it, 
the directors of the Harlem Company, should, if they 
“dominated” the policy of the Central Company, as 
alleged, raise a controversy which jeopardized their 
contract until it was finally settled, unless it be the 
reason that they didnot dare to take the risk that 
the controversy would not be raised by others on 
behalf of the Central Company; in other words, 
unless they were afraid that they did not dominate 
the Central Board sufficiently to prevent the rais- 
ing of this claim on the Central’s behalf. This is just 
what-we claim—-that the Harlem directors who were 
alleged to dominate the Central Board recognized that 
there was a real question and that the Central Com- 
pany had r ghts, and could fairly claim a construction 
of the contract which would entitle it with prospect of 
success to contest the right of the Harlem Company 
to dispose of the bonds under that contract. 

So far, therefore, from showing bad faith on the part 
of the directors of the two companies, the resolutions 
adopted by the Central Company, and the suit begun 
by the Central Company, are the highest possible evi- 
dence of good faith. 


Vv. 


On the question of the alleged bad faith of the di- 
rectors of the Harlem Company in making the contract 
with the Morgan firms in May, 1897, for the sale of the 
new bonds at par we call attention to the fact shown by 
the complaint that a sale at par was unanimously 
ratified by the stockholders of the Harlem Company 
at their meeting heldin May, 1897. 

In view of the insistence of counsel for plaintiff that 
the consideration of this motion and its decision are 
to be limited to the explicit statements of the com- 
plaint, and his contention that the sale of the Harlem 
bonds and the second supplementary contract consti- 
tuted one entire transaction, whereby it was intended 
to avoid any possible dispute which would interfere 
with the right of the bankers “to make a good thing 
out of the sale of these bonds,” it is proper tocall at- 
tention to the following express statements of the com- 
plaint. 

Article IX. of the complaint recites the proceedings 
of the Harlem directors at their meeting held April 14, 
1897, at which, it is asserted that, in accordance with 
the advice of counsel and 


“in the exercise of such right and in the perform- 
“ance of such duty, the then Directors of the 
“ Harlem Company at a meeting of such Directors 
“held on or about April 14, 1897, unanimously 
“adopted certain preambles and_ resolutions, 
‘‘ wherein the lease was referred to as ‘said con- 
“ “tract of lease,’ and which preambles provided 
“as follows.” 


As will appear upon reference to page 7 (fols. 20, 21) 
the second preamble began as follows : 


“ Wuereas, the New York & Harlem Railroad 
“ Company can now arrange to issue and Zo sed, 
“at a price equal to par, its new First Mortgage 
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“ Bonds bearing interest at the rate of three and 
“one-half of one per cent. per annum, to an 
“amount sufficient to pay, satisfy and discharge 
“all of said 7°¢ Consolidated Mortgage Bonds at 
“or before the maturity thereof.” 


Article X. of the complaint (p. 9, fols. 25, 26) is as 
follows : 


“Tn accordance with the last-mentioned reso- 
“lution, a meeting of the Stockholders of the 
“ Harlem Company was called and held on or 
“ about May 18, 1897, at which the preambles and 
“resolutions adopted at said meeting of directors 
“of the Harlem Company were unanimously ap- 
“ proved, and consent and authority were given 
“to the execution, issue and delivery of such 
“ bonds and mortgage for the aggregate principal 
“ amount of $12,000,000, as in such preambles and 
“ resolutions as aforesaid provided.” 


At page 11 (fols. 32, 33) of the complaint, it is 
alleged : 


“ At or about the time of the execution of said 
“new First Mortgage, the Harlem Company re- 
“‘ ceived and accepted a bid of responsible Bankers 
“in the City of New York to take all of said 
“ bonds when issued at a. price equal to par. By 
“issuing such new bonds and mortgage, with 
“ interest at the rate of three and a half per cent. 
“ per annum, and therewith paying off the First 
“ Consolidated Mortgage bonds bearing interest 
“ at the rate of seven per cent. per annum, and by 
“ enforcing the annual payment by the Central 
“Company as part of its rental, after May 1, 
“ 1900, of a sum equal to seven per cent. annually 
“on $12,000,000, the Harlem Company would 
“ increase its annual income after May 1, 1900, by 
“the sum of $420,000, thereby enabling it to 
increase its annual dividends to stockholders 
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‘after May 1, 1900, by the amount of four and 
“ two-tenths per cent.” 


These allegations of the complaint, therefore, state 
as facts unqualifiedly : 


(1) That the directors adopted resolutions to sell 
these bonds at a price equal to par. 

(2) That this resolution was unanimously approved 
by the Harlem stockholders at their meeting held on 
or about May 18, 1897. 

(3) That the “ Harlem Company received and ac- 
“ cepted a bid of responsible bankers in the City of 
“New York” (being J. P. Morgan & Co.) “to take 
“all of said bonds when issued at a price equal to 
par.” 

(4) That the contention of the plaintiff is to obtain 
the benefit of the saving resulting from this sale of the 


bonds. 


These averments of fact, and this indicated ground of 
relief are conclusive, so far as concerns the allegations 
of the complaint, against any argument by the plaintiff 
impeaching the validity or sufficiency of the sale of the 
bonds at par, expressly stated to have been authorized 
by the directors, unanimously ratified by the stock- 
holders and availed of by complainant. 

A sale thus recognized as valid cannot afford suffi- 
cient basis for the attack upon the Second Supple- 
mentary Contract as intended to protect such sale, nor 
for the subsequent allegation that the price at which 
the bonds were sold was very much below their then 
market value. The question as to whether the price 
was inadequate is a question of opinion, resting upon 
facts of which there are no allegations in the com- 
plaint. Manifestly, at the date of the Morgan contract, 
April, 1897, there was no market value for the bonds, 
for at that time no such bonds had ever been issued or 
sold, and none could be issued and made the subject of 
actual sale except concurrently with the retirement of 
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the Harlem Company’s bonds, which would not be- 
come due until May 1, 1900, more than three years after 
the contract for sale. The contract of April, 1897, was 


not a present sale of bonds, but was a contract for their 
sale whenthey should be issued, and the allegation of the 


complaint that three years later, when the bonds were 
issued, ‘the syndicate associated with the purchasers 
sold the bonds to another syndicate at a premium of 
at least eight and one-half per cent., thereby securing 
a profit of $960,000,” is an allegation of fact baving no 
tendency to show either that three years previously 
to such sale the bonds had a market value, or what 
the market value was at such earlier date. 

In fine, it is clear that, to the extent of its allega- 
tions of fact, the complaint demonstrates that in Octo- 
ber, 1898, the price of the bonds was not open to 
attack and that the protection of the sale at par could 
not have been the inducement to the execution of the 
Second Supplementary Contract in October, 1898. 


VI. 


On the proposition that these minority stockholders 
of the Harlem Company have no standing in Court to 
object to. the Second Supplemental Contract, except 
upon the ground of actual frand, we call attention 
again to the decision of the Court of Appeals in the 
case of Burden vs. Burden, 159 N. Y.,287. In his oral 
argument, counsel for plaintiff has undertaken to 
distinguish that case from the one at bar, but, as we 
submit, unsuccessfully. What the Court held in that 
case is to be found in the opinion, at page 307 : 


“Tt is undoubtedly a well-settled rule of law 
“that executory contracts entered into by cor- 
“ porations having common directors are voidable 
“atthe instance of either corporation, and the 
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‘ Court will not quire into the question whether 
or not it is beneficial to the corporation seeking 
to avoid it. 
“This right is vested in the corporation and not 
in the individual stockholder. 
“A stockholder cannot enjoin the execution of 
“a contract intra vires unless fraud is shown. 

‘“Morawetz on Corporations (§ 243) uses this 
“ language: ‘So long as the agents of a corpora- 
“ «tion act honestly within the powers conferred 
“upon them by the charter, they cannot be con- 
“trolled. The individual shareholders have no 
“authority to dictate to the company’s agents 
“what policy they shall pursue, or to impair 
“¢ that discretion which was conferred upon them 
«by the charter.’ 
“The rule is also iaid down in Leslie v. Loril- 
lard (110 N. Y., 332). Judge Gray, speaking 
“ for the court, said: ‘In actions by stockholders, 
““*which assail the acts of their directors or 
‘trustees, courts will not interfere unless the 
‘ powers have been illegally or unconscientiously 
‘executed, or unless it be made to appear that 
“ “the acts were fraudulent or collusive and de- 
‘structive of the rights of the stockholders, 
“* Mere errors of judgment are not sufficient as 
‘grounds for equity interference ; for the powers 
‘of those intrusted with corporate management 
“* “are largely discretionary.’ 
“The plaintiff was not entitled to the injunc- 
tion prohibiting further dealings with the Hud- 
“«son River Ore and Iron Company. 
“ The plaintiff is doubtless quite right when he 
insists that he has been ignored in the manage- 
agement of the Burden Iron Company, and has 
no control, save to vote his stock, over proper- 
“ ties of great value in which his interest is nearly 
“ one-half, but he apparently fails to appreciate 
“that his troubles are inherent to the situation. 

“ The plaintiff is in the position of ail minority 
“ stockholders who cannot interfere with the man- 
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“agement of the corporation so long as the trus- 
“tees are acting honestly and within their dis- 
“ eretionary powers.” 


Counsel for plaintiff has referred to the opinion of 
Judge Van Brunt in the Metropolitan Case (14 Abb. 
N. C., 103), as to which we have to say : 


First. Upon page 273, Judge Van Brunt, following 
Wallace vs. Long Island R. FR. Co. (12 Hun, 460, 464), 


says: 


“The principle is here recognized that the ma- 
“jority of the shareholders may ratify a lease 
“made by the directors and that a minority can- 
“not disaffirm. That, therefore, it must be a 
“majority of the shareholders acting through 
“the corporation who repudiate, and no share- 
“holder has the power to exercise that right 
“ against the will of the majority.” 


Srconp. Judge Van Brounr’s particular theory as 
to a director’s contract with his corporation is by 
himself declared in the cases of Beers vs. N, Y. 
Life Insurance Co., (66 Hun, 75-86), and Nathan vs. 
Whitehill, (67 Hun, 400), not to be the present law of 
this State. Such, also, was the opinion of Judge 
Apams in the Genesse Valley Case, (15 Misc., 187-195), 
and of Judge Rumsey in Strobel vs. Brownell, (16 Misce., 
657-660). 

In the case of Wathan vs. Whitehill, supra, Judge 
Van Brunt says : 


“Tt seems to be assumed as the basis upon 
“which this action proceeds, that, because the 
‘“‘ defendant Whitehill was a trustee of the corpor- 
‘ation in which the plaintiff was a stockholder, 
“ therefore, he could not deal with such corpora- 
“tion, This theory, which has so long obtained 
“in this State, seems to have been exploded by 
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“ the decision of the Court of Appeals in the caso 
“of Gamble v. Queens County Water Company 
(1230. Ky IE? 


While not conceding the correctness of Judge VAN 
Brunt’s statement to the effect that the theory in 
question ‘long obtained in this State,” and without 
conceding that any such theory ever ‘‘ obtained in this 
State,’ it is certainly true that, if there ever was any 
such theory, it was “exploded” by the decision in the 
Gamble case. 


VII. 


Upon the oral argument, one of the counsel for 
plaintiff reiterated the allegation repeated three times in 
the complaint (p. 14, fol. 41; p. 17, fol. 50; p. 20, fol. 
60), that by the terms of the second su, plementary con- 
tract the Central Company is relieved after May 1, 
1900, from all obligations to continue the payment of 
the annual rental of $840,000, the equivalent of seven 
per cent. interest on said consolidated mortgage bonds, 
and is required to pay only the sum of $620,000, 
“thus entailing upon the Harlem Company a loss of 
“* $220,000 per annum for 374 years after May 1, 1900, 
“ being a total amount for said period of $82,280,000 
“* without additions of interest” (p. 14, fol. 42). 

The emphasis of counsel’s reiteration of this state- 
ment is equalled only by his moderation. The addi- 
tions of interest, thus lightly disregarded, would have 
swelled the loss to a very impressive’ total. If the 
total annual loss of $220,000 be computed at compound 
interest with annual rests for the period of 874 
years, the total amount involved will be found to be 
upwards of $643,000,000,000,000, which is the sum 
that, upon his theory, counsel might just as well have 
asserted to be the amount involved in this suit. 
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But, however, as matter of fact, this suit does not 
involve a sum either as vast as that stated by counsel, 
or as that which would result from the computation of 
$220,000 per annum at compound interest. The prin- 
cipal sum involved cannot be larger than that which 
invested at three and one-half percent. interest, would 
be sufficient, to produce $220,000 per annum, which sum 
is $6,285,714. The fallacy and extravagance of 
counsel’s suggestion are practically exhibited by the 
fact that the $10,000,000 Harlem stock, selling at 420, 
is $42,000,000, so that the entire shareholders’ in- 
terest is only about one-half the amount that 
counsel indicates as lost because the interest annually 
paid is $620,000 instead of $840,000 as desired by him. 

Except for the remark interjected upon the oral 
argument, it would have been difficult to believe that 
even the thrice-repeated statement in the complaint 
was intended for serious consideraticn. 

_ Counsel for plaintiff find some abstruse significance 
in the similarity in amount between this imaginary 
loss of $82,280,000 to the Harlem Company and the 
amount of the principal of the new mortgage bonds of 
the Central Company. 

It is averred in the complaint that 


‘said supplementary contract by the terms thereof re- 
duced the rental obligation of the said Central Company 
under the terms of said lease in the said sum of $82,280,- 
000, an amount, without interest, nearly equal to the 
$85,000,000 principal of the said Central Company’s 
mortgage bonds purchased by said Morgan’s firm, and 
with interest added, was greatly in excess of the prin- 
cipal of said Central Company’s bonds purchased by 
said Morgan’s firm” (fols. 60, 61, pp. 20, 21). 


The significance of this supposed coincidence of 
figures we must confess ourselves quite unable to com- 
prehend. It serves, however, to illustrate the straits 
to which plaintiffs counsel are driven in endeavoring . 
to invent theories in support of the allegations of 
fraud brought against the directors of the Harlem 
Railroad. 
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Tf counsel had computed the number of lineal feet of 
main track and side track of the New York Central and 
Hudson River Railroad, they might possibly have dis- 
covered some further coincidence between the amount 
of the alleged loss to the Harlem Railroad and the di- 
mensions of the Central’s roadbed. What possible con- 
nection is there between the principal amount of the 
Central Company’s new mortgage and the total amount 
of alleged loss to the Harlem Railroad by the second 
supplementary contract ? 

As we have shown above, however, the computation 
by which counsel for plaintiff figures out this enormous 
loss of $82,000,000 and upwards to the Harlem Com- 
pany is fallacious and untenable; and the alleged co- 
- incidence aud any inferences that counsel may draw 
therefrom fall to the ground. 

Wm. B. HornBioweEr, 
Of Counsel for Defendants. 


[21816] 


= A 


oe = 7 : 
aa a A a 
- ra . 
- 1 - ‘ ae 
_) ad bd . : 
’ e i 
» , 5 | | | 
Se res : | . 
a ie ; “~/ 
é ” | | | o 
| 2 
n 1 it | 
q ' 4 | 
“ 
7 
* : : ; | 
i ‘ 2 4 ’ ? hap r a ry , ‘ : 
_ a - hal ms i © , : : : : 
j ; A i 
. z ; ? | 
2, 5 : — ; ; ; 
\ . : 7 ' r 7 
, ; j ; apne, ie | 
: : we ; 
4 
"i : | | 
a | 
“ ; ; 
, 7 nt q ‘ 
. 7 
iy Y vi : . | 
a | | 
| | | | : a - a 
4 ) | ; 
i | 
. 
if > | ; 
9 ; - ' 7 
J ad . | | 
‘ ; 
] ; | 
| , | : e 
‘ y a f | 7 
, 5 | ‘ 
| m ‘ 
. b | | 
; c: . a 
> ‘ - ‘ = . 
a - i i ; i 
* + bd = a! Te 
& i | | | 
a . Z } 
: | ; i 5 . e + 
4 , 
- ) | | 
x 1 ' | ? 
; ; ; | 
rs : / 
i _ . | | | } 
a. } : 
m= ‘ ; , 
- f : | 
5 7 <5 . . | , . ; 
to 7 
, : ¥ * » * J ‘ 
a m A 
F : 


EVENING POs't JOB PRINTING HOUSE, NEW YORK, 


Supreme CGowt, 


COUNTY OF NEW YORK. 


CONTINENTAL INSURANCE CoM- 
PANY, 
Plaintiff, 


AGAINST 


New YorRK AND HarRLemM RaAIL- 
ROAD COMPANY and NEw 
YorK CENTRAL AND HUDSON 
RIVER RAILROAD COMPANY, 

Defendants. 


PLAINTIFF’S REPLY TO SUPPLEMENTAL 
BRIEF OF THE DEFENDANTS’ COUNSEL. 


It is not intended in this reply to go over the 
matters touched upon in the first argument of the 
plaintiff’s counsel, but simply to call attention to 
what seem to be obvious answers to suggestions sub- 
mitted in the supplemental brief of the defendants’ 
counsel, taking up the various points in the order in 
which they are presented by him. 


POINTS. 


i. 


The plaintiff’s construction of the 
sixth clause gives sufficient effect to 
the second paragraph of that clause. 


Assuming that, except for the provisions of the 
Sixth Article, there could be no possible question 
that the Central Company was required by the 
terms of the First and Second Articles of the lease 
to pay asa portion of the annual rent the interest 
upon the twelve millions of dollars of consolidated 
mortgage bonds, it only remains to speak of the 
argument in the first and second points of the reply- 
ing brief. The complaint of the counsel in those two 
points is that the argument of the plaintiff tends to 
render meaningless and purposeless the second half 
of Article Sixth of the lease. It probably would be 
more accurate if he had stated that the argument 
ot the plaintiff’s counsel tends to limit the applica- 
tion of Article Sixth to a condition of affairs which, 
under ordinary circumstances, was not likely to 
occur. 

The argument of counsel for defendants is that 
the Harlem Company was without the right to 
borrow the money by the issue of new bonds with 
which to pay the Consolidated Mortgage Bonds. In 
the very same breath he insists that if the Consoli- 
dated Mortgage Bonds were paid by the Central 
Company, it was the duty of the Harlem Company 
to issue its bonds in reimbursement of the payment 
made by the Central Company. In other words, 
the Harlem Company was powerless to protect its 
own interests by borrowing money on its bonds, but 
bound to protect the interests of the Central Com- 
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pany by borrowing on its bonds. This is neither a 
sensible, reasonable ror just construction of the 
lease. When regard is had to the provisions of 
the Sixth Article relating to issue of bonds by the 
Harlem Company to reimburse the Central Com- 
pany for moneys paid by it, it 1s plain that there 
was but one contingency in which the Central Com- 
pany would have the right to call upon the Harlem 
Company to issue its new bonds, namely, when it, 
the Central Company, had paid the Consolidated 
Mortgage Bonds, a contingency which has never 
happened. Until that contingency happened the 
provisions of the Sixth Article of the lease provi- 
ding for such issue were intended by both of the 
parties to the lease to be, and were, in fact, in- 
operative. 

It is not precisely perceived wherein it is im- 
portant that the necessity for action on the part of 
the Central Company under the second clause 
of the Sixth Artitle should arise. The meaning 
and intention of the first clause of that article, so 
far as the consolidated mortgage bonds are con- 
cerned, isvery obvious to the plaintiff's counsel. 
It was certainly never intended by that clause that 
the Central Company should, at all events and un- 
der all circumstances, have the right or be called 
upon to pay those consolidated mortgage bonds 
when they fell due. That this is so is made posi- 
tively certain by a consideration of the first 
part of the sixth clause. Two sets of bonds were 
referred to therein. As to one set there was an 
agreement ou the part of the Central Company to 
pay them at maturity. This agreement was ab- 
solute and unconditional. If it had been intended 
that the Central Company should make the same 
agreement with respect to the consolidated mort- 
gaze bonds, nothing else would have been ¢aid 
about those bonds, because by leaving out the 
words ‘“‘except the consolidated mortgage 
bonds” the absolute liability of the Qen- 


4 


tral Company to pay them would have been 
undoubtedly established... But those bonds were 
excepted from the absolute liability assumed by the 
Central Company. The words of that exception were 
that those bonds would be paid by the Central Com- 
pany unless the Harlem Company should do so. 
What possible reason could there have been for 
that limited liability with respect to those bonds un- 
less it was intended to provide only for a failure on 
the part of the Harlem Company to take care of 
them when they matured? Any suggestion that 
this covenant imposed upon the lessee the absolute 
and unqualified duty of taking care of those bonds 
in the first instance does. violence not only to the ex- 
press wording of the contract, but to the necessary 
construction of it, having in view the liability as- 
sumed by the Central Company in respect of the 
other bonds mentioned in that clause. 

The reason of the insertion of the second clause in 
the sixth article is quite plain. The consolidated 
mortgage of twelve millions of dollars was a lien 
upon the property of the Harlem Road superior to 
the lease given to the Central Company in 1873. If 
those bonds should not be paid at their maturity the 
trustee could be compelled to foreclose the mortgage 
and thus cut off not only the title of the Harlem 
Road, but the leasehold interest of the Central. It 
was important the Central Company should have 
the right to protect that leasehold interest without 
undue expense to itself, and for that purpose not 
only was the limited right given to it to pay the 
bonds in case the Harlem Road did not take care of 
them, but a way was provided in which, after the 
payment of the bonds, the Central Com- 
pany could reimburse itself by requiring 
new bonds of the Harlem Company. But it 
will be noticed that this second clause 
gives the right to the Central Company to have new 
bonds of the Harlem Company only in case it shall 
have paid the consolidated mortgage bonds. After 
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that, and not until that time, was'the Central Com- 
pany at liberty to call upon the Harlem Company 
to issue new bonds to enable it to repay itself for 
the money which it had paid. Untilit had done 
that there could be no pretense that the Central 
Company had any right to call upon the Harlem 
Company for any issue of bonds. 

It is not deemed necessary to recapitulate the sug- 
gestions contained in the first argument of the 
plaintiff’s counsel in that regard. It is proper, 
however, in view of the argument of the defendants’ 
counsel, to call the attention of the Referee pre- 
cisely to the situation of affairs at the time when 
this alleged dispute arose. 

It is conceded by this motion that a majority of 
the Central directors constituted a majority of the 
Board of Harlem directors. It is quite evident, 
therefore, that no act could be done by the Harlem 
directors without the consent of a portion at least 
of the members of the Board of Directors of the 
Central Company. It appears from the complaint 
‘that in May, 1897, at a meeting of the Board of 
Harlem Directors, at which, of course, a quorum 
must have been present, a resolution was unani- 
mously passed asserting the right of the Harlem 
Company to pay the consolidated mortgage bonds; 
to pay them by issuing new bonds secured by a new 
mortgage; and providing also that it should be done 
in such a way as not to increase the debt of 
the Harlem Company; and so that no more than 
twelve millions of dollars of bonds should 
be outstanding at any one time. This could 
not have been done unanimously without the con- 
sent of a portion at least of the Central directors. 
It is important here to bearin mind that the alle- 
gation of the complaint is that a majority of the 
directors of the Central Company were a majority® 
of the Board of Directors of the Harlem Company, 
and that said majority owned or controlled a major- 
ity of the stock of both companies and dominated 
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the policy or controlled the management of each 
company and the selection of officers and directors 
thereof. This undoubted fact is admitted by this 
motion. 

So far as appears from the complaint, no objec- 
tion was taken by the Central Board of Directors to 
these acts of the Harlem Board of Directors for a 
considerable time. Before any objection was taken 
the Harlem directors had submitted the question of 
the issue of these new bonds to the stockholders, 
and the stockholders, a majority of whose stock was 
owned or controlled by the directors of the Central 
Company, had unanimously voted to issue the new 
bonds, and those bonds had been sold by the Har. 
lem Company to a syndicate of which J. P. Morgan 
& Company were the managers; and the mortgage 
had been executed, and the rights of the Harlem 
Company to receive the twelve millions of dollars to 
be obtained from these new bonds had accrued and 
was fixed. This was done before any objection was 
taken by the Board of Directors of the Central 
Company, so that before the Central Company had 
made any complaint of ‘their own action as Direc- 
‘tors of the Harlem Company, we find that the Har- 
lem Company had taken steps to put itself in pos- 
gession of the necessary twelve millions of 
dollars to pay these consolidated mortgage bonds, 
and had done so in such a way that the new mort- 
gage to be issued was not a lien upon the leasehold 
interest of the Central Company, but that such in- 
terest had been entirely relieved from the burden 
and encumbrance of the consolidated mortgage. 

We do not propose to argue again the proposition 
that this action was entirely within the powers of 
the Harlem directors. Indeed, at that time nobody 
seems to have questioned it. The only persons who 
ever did question it, so far as appears, were the same 
persons who did it. None of these things could 
have ever taken place without the action of the 
directors of the Central Company; and too much 
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stress cannot be laid upon that fact as bearing upon 
the good faith of the proceeding which was taken by 
the Central Company to set aside their own com- 
pleted action as directors of the Harlem Company 
in the interests of that company. 


II. 


It is said by the counsel in his re- 
plying brief that there was a bona fide 
dispute between thetwo corporations 
as to the liability upon this lease. 


A few words may properly be said upon that 
point. The Harlem Company had issued the bonds, 
executed the mortgage, sold the bonds, and became 
entitled to twelve millions of dollars without any 
objection on the part of anybody. Indeed, not only 
was that done without any objection, but it was 
done by the express consent of a portion at least of 
the Central Board of Directors, without whose con- 
sent it never could have been done. The first 
that is learned of any dispute in respect of this 
matter is the action of the Central Company against 
the Harlem Company (being substantially the same 
poople), conceded not to have been instituted in 
good faith or for the purpose of or with the intent of 
~ prosecuting the same to judgment, and conceded to 
have been commenced only for the purpose of dis- 
continuing the same, and thereby furnishing a 
colorable excuse or pretended consideration for the 
so-called compromise and second supplementary con- 
tract. Not only was that action begun for that 
purpose, but it never was prosecuted to judgment. 
The intent to use it as a ground of compromise was 
carried out, and the result of this collusive action 
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was to give to the Central Company $220,000 a year, 
which it actually owed to the Harlem Company. 
That this was done is conceded, and if the plaintiff's 
construction of this lease is correct it was clearly a 
waste of the assets of the Harlem Company to carry 
out a compromise of a colorable and pretended dis- 
pute which never had any existence except in the 
shape of an action brought for the express purpose 
of serving as a foundation for the compromise. 

It is confidently submitted that the words of Judge 
BookEs, quoted in the argument of the plaintiff’s 
counsel from the case of Farmers’ Bank vs. Blair 
(44 Barb., 641), are applicable to this pretended dis- 
pute, and that as a matter of law, upon the ad- 
mitted facts, it could not afford any ground for any 
compromise whatever. 
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III. 


Upon the question of fraud it is 
submitted that the whole transaction 
must be taken together. 


Defendant’s counsel point to this fact and say that 
it does not constitute fraud; and the other fact and 
say that that does not constitute fraud; and the 
third fact and say that that does not constitute 
fraud. All that may be very true, but the plain- 
tiff’s contention is that the sum of the whole trans- 
action was undoubtedly a surrender on the part of 
the directors of the Harlem Company of the rights 
of that corporation, in the interest and at the direc- 
tion of the Central Company, the dominant of the 
two corporations; and that under the circum- 
stances, taking the whole transaction together, it 
was fraudulent. It is strenuously insisted by the 
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defendant’s counsel that the matter of the sale of 
the bonds was not in dispute. Look at the facts. 
The Harlem Company had been bound hard and 
fast by a contract to sell these bonds to the syndi- 
cate. This was done without any objection on the 
part of anybody. But the directors of the Central 
Company, who had done it, and had bound the Har- 
lem Company by a contract the violation of which 
would have rendered the Harlem Company lable to 
serious damages, bring an action asserting upon un-- 
truthful allegations an unfounded right against 
the Harlem Company, and ask in the complaint 
that the issue of these bonds be restrained and 
prevented (Complt., fols. 87, 38). Ifthat action was 
well founded, the only result of it could have been 
that the Harlem Company would been subjected to a 
liability for damages, because it would have been 
compelled to violate its contract with the syndicate 
to sell these bonds; or it could only be relieved from 
those damages by yielding to the demands of the 
Central Company, whatever those demands might 
have been. Now, when it is recollected that the di- 
rectors of the Central Company put the Harlem 
Company into this position and found no fault with 
their own action as directors of the Harlem Com- 
pany until that company had been tied hand and 
foot by the bargain to issue and sell these bonds, and 
then put pressure upon the Harlem Company to 
take away its power to sell them, it certainly is not 
unfair to claim that so far as the directors of the 
two companies were the same persons they were not 
acting in the interest of tho Harlem Company, but 
they were acting in the interest and for the benefit 
of the Central Company to squeeze out of the Har- 
lem Company a pretended compromise of an undis- 
puted right so that in that way the Harlem Company 
might be enabled to keep its contract to issue and 
sell the twelve millions of dollars of bonds and be 
relieved from a great burden of liability which the 
violation of that contract would impose upon it. 
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Considering this fact in addition to all the other 
facts which are so well stated in the sixth point of 
the origiual brief of the plaintiff’s counsel, by Mr. 
Truil, there can be no doubt that to the extent at 
least that the Harlem directors abandoned their 
duty towards the Harlem Company and gave way 
unnecessarily and improperly to the claims of the 
Central Company they were guilty of fraud towards 
the company which they represented. 

It is claimed that the sale of the Harlem bonds at 
par was ratified by the stockholders. This claim is 
based upon the fact that the resolution authorizing 
the issue of the bonds in its preamble recited that 
arrangements had been made to dispose of them at 
par. Now it is alleged in the complaint and ad- 
mitted upon this motion, that the bonds were sold 
at 1033 and not at par and that out of the purchase 
price a commission was to be allowed to the pur- 
chasers of $420,000. A commission admitted to be 
hundreds of thousands of dollars in excess of that 
for which responsible bankers would have under- 
taken the sale of the bonds, and that the price at 
which the bonds were sold was very much less 
than their market value. It is also alleged in the 
complaint and admitted, that a Syndicate composed 
of favored stockholders and Directors of the Harlem 
and Central Companies were interested in the pur- 
chase of thebonds. Thecircular to the stockholders 
failed to set forth or state those facts (Complaint, p. 
15, fols. 43-44; p. 19, fols. 55-56). 

In view of these facts and admissions the recital 
in the resolution authorizing the issue of the bonds, 
that they had been disposed of at par, cannot be 
construed as a ratification of the sale of the bonds, 
upon the terms as made and in the purchase of 
which favored stockholders and directors of the 
Harlem and Central Companies were interested. 
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IV. 


The allegations of the complaint 
clearly make out a case authorizing 
the interference of the court at the 
suit of a minority stockholder. 


In the case of Genesee Valley Railway Co. vs. 
The Retsof Mining Co. (15 Misc., 187), the action 
was brought to restrain the Retsof Mining Com- 
pany from taking possession of the railroad of the 
plaintiff. The facts showed that the defendant had 
assumed to take possession of the plaintiff’s railroad, 
and was proposing to destroy it if necessary to pre- 
vent the plaintiff from having any benefit of it. 
The question before the Court was whether under 
the circumstances the defendant should be re- 
strained from its summary proceeding to destroy 
the rights of the plaintiff. One of the reasons why 
the defendant claimed that an injunction should 
not be issued was that the original contract be- 
tween the two companies in respect of the prop- 
erty, by virtue of which the plaintiff became en- 
titled to it, was invalid. That invalidity was not 
because the directors of the two corporations were 
the same, but because the directors of the defend- 
ant were interested in the plaintiff’s corporation 
(p. 193). It does not appear that they were com- 
mon directors. Judge ApAms held that the fact of 
an interest in the plaintiff’s corporation afforded no 
ground for refusing an injunction (p. 194). No such 
question as is here presented was before him. 

In Wallace vs. Long Island Railroad (12 Hun, 
460), the same persons were directors of each of the 
companies, making the contract sought to be set 
aside. No effort bad been made to procure action 
_by the corporation. The contract was undoubtedly 
one within the power of the directors, and the Court 
held that it did not appear that the directors of the 
Long Railroad had abused their power, and there- 
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fore a stockholder could not sue to have the lease 
avoided. 

The law laid down by Judge Van Brunt in Beers 
vs. Insurance Co. (76 Hun, 75, 86), is precisely in ac- 
cordance with the law laid down by the later cases 
in this State. 

In Leslie vs. Lorillard (110 N. Y., 519, 582), the 
rule laid down by Judge Gray is precisely the one 
invoked by us, and we repeat it, although it is cited 
on the thirteenth page of the reply brief of the de- 
fendants. Itis this: 


‘“Tn actions by stockholders, which assail 
‘“the acts of their directors or trustees, the 
‘courts will not interfere unless the powers 
‘“have been illegally or unconscientiously ex- 
‘“ecuted, or unless it be made to appear that 
‘‘the acts were fraudulent or collusive and 
‘* destructive of the rights of the stockholders. 
‘“ Mere errors of judgment are not sufficient 
‘“as grounds for equity interference, for the 
‘“powers of those entrusted with corporate 
‘* management are largely discretionary.” 


This rule is certainly broad enough to permit the 
plaintiff to maintain this action. 

Asthe counsel has referred to the case Stroebel 
vs. Brownell (16 Misc., 657) we take the liberty to 
call the attention of the Court to the rule therein 
stated at pages 660 and 661, which we suppose to be 
the true rule now existing in this State. Our conten- 
tion is substantially this: the cases cited on page 40 
of the plaintiff's brief show clearly that this compro- 
mise agreement, made as it was by common di- 
rectors, was voidable at the suit of the corporation. 
The facts admitted by this motion show clearly that 
this contract was unconscientious and a waste of 
the assets of the Harlem Company, and therefore 
destructive of the rights of the stockholders. The 
facts also show that the policy of the Harlem Com- 
pany and the majority of its stockholders were con- 
trolled by the men who made this contract, and that 
not only would this company never bring an action 
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to set aside this contract, but that if there were a long 
delay the contract would be ratified by acquiescence 
and any right of anybody to set it aside would be 
entirely lost. | 

The cases cited on page 46 of the plaintiff’s brief 
show clearly that upon this state of facts a minority 
stockholder is entitled to bring both corporations 
into court to have the propriety and fairness of this 
contract investigated. 

The cases following, among many others, may be 
cited to show how far the courts of this and other 
States and the United States have scrutinized con- 
tracts or transactions of a corporation at the in- 
stance of minority stockholders, and granted the 
relief sought where it appeared that the contract 
or transaction was fraudulent, illegal, collusive or 
destructive to the rights of the corporation and the 
stockholders. 

See 

March vs. The Eastern Railway, 40 
New Hampshire, 548; 8s. c., 48 New 
Hampshire, 515, 531, 532. 

Wardell vs. Railway Company, 103 U. 
S., 651. 

Higgins vs. Lansingh, 154 IIl., 301. 

Cumberland Coal & Iron Co. vs. Sher- 
man, 30 Barb., 553. 

Richardson’s Exec. vs. Green, 183 U.S., 


30. } 

Pearson vs. Concord R. R. Co., 62 N. H., 
53%. 

Fitzgerald vs. Fitzgerald, etc., Co., 41 
Neb., 374. 


Cook on Corporations, § 658 and cases 
cited, § 662 and cases cited. 

Morawetz on Private Corporations, § 529 
and cases cited. 

Munson vs. 8S. G. & C. R. BR. Co., 103 
Ne Y 2, 58°73; 74. 
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In March vs. Eastern R. R., supra, it was held that 
where the railroad of one corporation had been leased 
to another railroad company under an agreement by 
which the lessee guaranteed a fixed sum to the lessor, 
and the lessee company refused to fulfill its contract 
and has control of the lessor company, a minority 
stockholder of the lessor company may bring suit to 
remedy the wrong. 

That case is very nearly in point and the Court 
went so far as to hold that to constitute an illegal 
application of the funds or money of a corporation, 
it is not necessary that there should be any inten- 
tional wrong or actual fraud, and that to give the 
Court jurisdiction in equity in such a case the plain- 
tiff need not allege or prove any actual or willful 
fraud or collusion on the part of the company or 
companies, or the directors thereof. 

In Higgins vs. Lansing, supra, which is a recent 
and well-considered case,- a non-assenting stock- 
holder was permitted to come in and set aside a 
settlement and adjustment between the corporation 
and its creditors. The creditors were in control of 
the corporation through a trustee who held a ma- 
jority of the stock as security, with full power to 
vote it, and the settlement was made with the cred- 
itors by the board of directors, dominated and con- 
trolled by the trustees and creditors themselves. 
The settlement was set aside at the instance of a 
non-assenting stockholder, although no actual fraud 
appeared, and even though the Court below said that 
the settlement may have been, and in its opinion 
was, for the best interests of the corporation, at the 
time. The Court said (p. 368): 


‘¢On the contrary, itis held that the di- 
‘‘ rectors, without the sanction of the stock- 
‘“ holders, have no power to contract for the 
‘“ corporation, with themselves, or for the 
‘‘ benefit of themselves, and if they attempted 
‘“to do so, the contract may be avoided by 
‘‘ the corporation or its stockholders not con- 
‘“ senting, whether the contract appears to be 
‘¢ fair and just or not.” 
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This rule has been recognized in New. York in 
Met. El. R. R. vs. Man. R. BR. Co., in 11 Daly, and 
numerous cases show that the principle that trustees 
cannot deal with themselves is universally applied 
to the directors of corporations. Pearson vs. Con- 
cord R. R., supra; Jewett vs. Miller, 10 N. Y., 402; 
N. Y. Ins. Co. vs. National Ins. Co., 20 Barb., 470; 
Davone vs. Fanning, 2 Johns., Ch. 252, and many 
other cases may be considered as establishing that 
doctrine beyond question. 

In Cumberland Co. vs. Sherman, 80 Barb., 553, it 
was sought to set aside a contract and deed of sale 
of certain coal lands of the plaintiff to Sherman, 
one of its directors. The opinion is at Special Term 
on a motion to dissolve a preliminary injunction, 
but the motion was argued by some of the most 
eminent counsel then at the bar—C. A. Rapallo and 
Samuel J. Tilden for the motion and Luther R. 
Marsh and K. W. Shoughton opposed—and_ the 
opinion is learned and exhaustive. The case is said 
in Port vs. Russell, 36 Ind., 70, to be one of the 
three leading American cases on the subject of fraud 
by directors. 

Speaking of the confirmation of the transaction, 
the Court said: 


‘“But even if the confirmation had been 
‘‘legally made and by a majority of the 
‘“ stockholders, which it clearly was _ not, 
‘“ when, as in this case, it was to be made by 
‘“a class, the sanction of a major part will 
‘“not be obligatory on the rest, but the con- 
“ firmation to be complete must be the joint 
‘“ act of the whole body ” (citing cases). 


In Fitzgerald vs. Fitzgerald & Mallory Co., supra, 
is found a state of facts in many respects similar to 
the present case. Plaintiff was a minority stock: 
holder in the Fitzgerald & Mallory Construction 
Company, suing on behalf of himself and others 
similarly situated. It appeared that the Con- 
struction Company had a contract with the 
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Missouri Pacific Railroad ‘Company to turn 
over bonds and stock of two other railroads 
which the Construction Company was building 
and to receive therefor bonds of the Missouri 
Pacific and certain traffic concessions. Subsequent 
to these contracts Jay Gould, who controlled the 
Missouri Pacific, secured a controlling majority of 
the stock of the Construction Company, and substi- 
tuted for three of the five directors Messrs. George 
Gould, Sage and Dilion, who were his representatives 
and controlled by him and all of whom were di- 
rectors of the Missouri Pacific. This majority of 
the directors, it appeared, were guilty of various 
acts having for their purpose the securing of 
the assets of the Construction Company by the 
Missouri Pacific and individuals, and_ partic- 
ularly it appeared that the three directors who 
were a majority of the Board of Directors of the 
Missourl Pacific disposed of the Missouri Pacific 
bonds received by the Construction Company for 
building the roads to favored stockholders at ninety 
cents on the dollar, which was much less than their 
actual value. It also appeared that the directors 
borrowed $2,500,000 from Gould, when more than 
that amount was due from the Missouri Pacific. It 
was held that the plaintiff could maintain the ac- 
tion and that no demand was necessary on the 
directors; and that no question of acquiescence of the 
Construction Company could arise, since the latter 
was dominated by the same individuals who dom- 
inated the Missouri Pacific, the Missouri Pacific was 
held liable for the discount at which the bonds were 
sold, and for the interest on the loan of $2,500,000, 
paid by the Construction Company, on the theory 
that the wrongs were committed by the agents of 
the Missouri Pacific, the trial Court having found 
that all the acts of the common directors were in 
the interest of the Missouri Pacific. The trial Court 
had also found that the bonds were reasonably 
worth par. 

The decree was modified in 44 Neb., 468 (1895), by 
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reducing the amount from $700,000 to $300,906, and 
the United States Supreme Court dismissed an ap- 
peal in Mo. Pa. Ry. vs. Fitzgerald, 160 U. S., 556. 

In Pearson vs. Concord R. R. Co., supra, a mi- 
nority stockholder in the Concord R. R. Co. filed a — 
bill to set aside certain traffic agreements between 
that company and the Boston, Concord & Mon- 
treal R. R. It appeared that the latter com- 
pany had acquired control of a majority of the 
stock of the Concord Company, and that common 
directors had been elected who controlled, the man- 
agement of the Concord Company. It was held that 
the action was properly brought by the plaintiff and 
the agreements were set aside. ‘No actual fraud was 
shown—in fact it appeared that the directors had 
acted honestly and fairly in the discharge of their 
joint duties, but that as a result of such directorship 
the income of the Concord Company had been di- 
minished and that of the other companies increased. 
The decision was based upon the rule that a director 
is a trustee, and, standing in a fiduciary relation to 
the corporation, is subject to the disabilities of a 
trustee. 

to Munson v.S. G.di0. i, BR. Co.(l03 N.Y... 73), 
the validity and inforcibility of a contract with the 
defendant corporation in which one of the directors 
of the corporation was interested and had taken part 
in procuring was considered. The Court, per 
Andrews, J., after stating that there was no evidence 
of any actual fraud or collusion on the part of any of 
the parties to the contract, or that the contract of 
assumption was induced by any improper appliances, 
states the rule which governs where the interest of 
the contracting parties are or might be in conflict, 
as follows: ‘‘The contract bound the corporation to 
‘purchase, and Munson, as one of the directors, 
‘‘ participated in the action of the corporation 
“in assuming the obligation, and in binding 
‘“‘itself to pay the price primarily agreed upon 
‘‘between the plaintiffs and Magee. He _ stood 
‘in the attitude of selling as owner and purchasing 
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as trustee. The law permits no one to act in such 
inconsistent relations. It does not stop to in- 
quire whether the contract or transactiou was fair 


or unfair. It stops the inquiry when the relation 


is disclosed, and sets aside the transaction or re- 
fuses to enforce it, at the instance of the party 
whom the fiduciary undertook to represent, with- 
out undertaking to deal with the question of ab- 
stract justice in the particular case. It pre- 
vents frauds by making them as far as may 
be impossible, knowing that real motives often 
elude the most searching inquiry, and it leaves 
neither to judge nor jury the right to deter- 
mine upon aconsideration of its advantages or 
disadvantages, whether a contract made under 
such circumstances shal] stand or fall. Itcan make 
no difference in the application of the rule in this 
case, that Munson’s associates were not themselves 
disabled from contracting with the corporation, 
or that Munson was only one of ten directors who 
voted in favor of the contract. The contract on 
its face notified Munson’s associates of his rela- 
tion to the corporation, and that the contract was 
subject to be defeated on that ground, and on the 
other hand a corporation, in order to defeat a 
contract entered into by directors, in which one 
or more of them had a private interest, is not 
bound to show that the influence of the di- 
rector or directors having the private ininter- 
est, determined the action of the board. The 
law cannot accurately measure the influence of a 
trustee with his associates, nor will it enter into 
the inquiry, 1m an action by the trustee in his 
private capacity, to enforce the contract in the 
making of which he participated. The value of 
the rule of equity, to which we have adverted, 
lies to a great extent in its stubbornness and in- 
flexibility. Its rigidity gives it one of its chief 
uses as a preventive or discouraging influence, be- 
cause it weakens the temptation to dishonesty or 
unfair dealing on the part of trustees, by vitia- 
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ting, without attempt at discrimination, all 
‘‘transactions in which they assume the dual 
‘ character of principal and representative.” 

Citations could be multiplied indefinitely but the 
rule as stated by Cook and Morowetz in the sections 
cited, is amply supported by the authorities there 
cited and the foregoing cases. These authorities 
establish the rule that where corporations have 
common directors and a minority of stockholders 
object to a contract between the corporations, the 
Court will consider the contract and sustain it if it 
is fair, and set it aside if it is unfair. Many of the 
cases go even beyond that, as in Pearson vs. Con- 
cord R. R. Co., but at least that rule may be said 
to be well settled in American jurisprudence. 

But it is not even necessary to go as far as that to 
render untenable the contention of the defendants 
in this case that the complaint does not make out 
such a case as would give a minority of the stock- 
holders a standing in Court to attack the second 
supplementary contract. Clearly the allegations of 
the complaint make out a case of actual fraud, col- 
lusion and gross misapplication, and surrender of 
the corporate assets and rights of the Harlem Com- 
pany such as could not be ratified against the 
objection of a_ single stockholder (see Point 
VI.). Even the cases cited by’ the defendants 
in this connection recognize that rule. In 
Salem Iron Co. vs. Lake Superior Mining Co., 112 
Fed. Rep., 239, the Court said, speaking of a con- 
tract between a corporation by its president with a 
firm of which the president was a member as agent 
for the seller: 


‘A contract so made was undouhtedly 
‘““voidable and not void, unless the proofs 
‘‘ should show that the conduct of the person - 
‘acting in such dual relation amounted to 
“fraud. This it might do if it were unfair 
‘“and one-sided and palpably to the advan- 
** tage of one party alone to the contract,” 
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Burland vs. Erle, Privy Council, Nov., 1901, App. 
Case3, 1902, Vol. 1, page 88, was a case in which a 
trustee and stockholder of the company had _ pur- 
chased certain property and sold it to the company 
at an enhanced price. The Court said: 


‘“The cases in which a minority can main- 
“ tain an action are confined to those in which 
‘“the acts complained of are fraudulent in 
‘“ character or beyond the powers of the com- 
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As the Court concluded that Burland was not 
acting in a fiduciary capacity in making the pur- 
chase, the decision is not in point in the present 
chase, where there is no dispute that the directors 
were acting in their official capacity in making the 
contract. 

In Windmuller vs. Standard Distilling and Dis- 
tributing Co. (114 Fed. Rep., 491-494), the Court 
said: 

‘Tf the directors, who are the trustees of 
‘‘all, conspire with a few or some of the 
‘‘ stockholders to deprive the others of their 
‘* property the Court will interfere to see that 
‘“justice is done. The Court will not permit 
‘‘ the directors to divert the business of the 
‘* corporation so that a saleand sacrifice of its 
‘assets will become obligatory and the dis- 
‘* tribution of the proceeds unequal among its 
‘* shareholders.” 


Burden vs. Burden (159 N. Y., 287) is sufficiently 
commented upon at page 45 of plaintiff’s brief in 
opposition to this motion. 

It was held in Smyth vs. Ames, 169 U.5., 466, 
that a stockholder in a railroad company may file a 
bill to enjoin an unreasonable reduction of the rates 
made by act of the Legislature. 

It was held in Pollock vs. Farmers’ L. and T. Co., 
157 U.S., 429 (1896) (158 U. S., 601), that a stock- 
holder may enjoin his company from paying an 
illegal income tax. 
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It was held in Weidenfeld vs. Sugar Run R. R., 
48 Fed. Rep., 615 (1892), that a stockholder may 
enjoin a rival company from appropriating the 
right of way and property of his own company 
where a majority of the directors of his own com- 
pany are allowing this to be done. 

Clearly there can be no question upon the author- 
ities that the minority stockholders of the Harlem 
Company have a standing in Court to attack the 
supplementary contract. In far less aggravated 
cases Courts of equity have invariably permitted a 
minority to be heard, and no case can be found in 
which relief has been refused to a minority where 
the transaction even remotely resembles that set 
forth by the complaint in this action. 


Vv. 


Upon this motion the only question 
presented to the Court is whether, in 
view of the admitted facts stated in 
the complaint and the well estab- 
lished rules of law, the plaintiff has 
set forth a cause of action, 


WiturAM RUMSEY, 


WILuiAM C. TRULL, 
Of Counsel for Plaintiff. 
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NEW YORK SUPREME COURT, 


COUNTY OF NEW YORK. 


CONTINENTAL INSURANCE COMPANY 
against 


NEW YORK AND HARLEM RAILROAD COMPANY ann NEW 
YORK CENTRAL AND HUDSON RIVER RAILROAD COMPANY. 


BEFORE THE HON. CHARLES ANDREWS, REFEREE, 
FEBRUARY, 1904. 


PLAINTIFFS’ BRIEF AND ARGUMENT ON 
SUBMISSION OF CASE. 


JOHN G. MILBURN, 
WILLIAM C. TRULL, 
CHARLES E, MILLER, 
RICHARD L. SWEEZY, 


_ Of Counsel for Plaintiffs. 
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EVENING POST JOB PRINTING OFFICE, NEW YORK. 


Supreme Court. 


THE CONTINENTAL INSURANCE 


CoMPANY 
AGAINST Berare 
Hon. CHARLES 
THe New YorK AND — ANDREWS, 
RaILROAD ComMPANY and THE Referee. 


New YorK CENTRAL AND 
Hupson RIverR' RAILROAD 
COMPANY. . 


BRIEF FOR PLAINTIFFS ON SUBMISSION OF 
CASE. 


Statement. 


The plaintiff and the intervening stockholders 
bring this action, as the owners of 12,329 shares of 
the stock of the defendant the Harlem Company, 
to set aside the second supplementary contract 
between the Harlem and Central Companies. By 
this contract the Central Company obtained a re- 
duction of $220,000 a year in the annual rent that it 
was bound to pay the Harlem Company by the 
terms of the lease of April, 1873, thereby involving 
a loss to the Harlem Company for the unexpired 
term of that lease, amounting, as stated by the 
Referee in his opinion, to the vast aggregate of up- 
wards of $82,000,000. 

The extended discussion and argument, printed 
copies of which are herewith submitted, has fully 
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apprised the Referee of the grounds upon which the 
plaintiffs base their claim for relief. 

In the opinion rendered, sustaining the complaint, 
it is decided ‘‘that the Harlem Company was en- 
titled under the lease to issue new bonds secured by 
a mortgage on its reversionary interest in the rail- 
road property to raise the money required to pay the 
consolidated mortgage bonds without the consent of 
the Central Company.” 

In the same opinion the Referee observes: 


‘‘Tf Iam correct in my conclusion that the 
Harlem Company had the right under the 
lease to pay the consolidated mortgage bonds 
by its issue of three and one-half per cent. 
bonds witbout the consent of the Central 
Company, it is manifest that had it been per- 
mitted to carry out its intentions indicated by 
the action of its board of directors in May, 
1897, it would be entitled to receive from the 
Central Company in each year after May Ist, 
1900, during the continuance of the lease, the 
sum of $840,000, and after paying thereout 
interest on the new bonds there would be left 
the sum of $420,000 in each year for its gen- 
eral corporate purposes. by the supplemen- 
tary contract this right was surrendered and 
the sum it was entitled to receive thereunder 
from the Central Company over and above 
the interest on the new bonds was $200,000 a 
year. In other words, if the Harlem Com- 
pany was right in its construction of the lease 
it lost by the compromise agreement $220,000 
a year for a term of 370 years, amounting 
in the aggregate to more than $82,000,000, 
and the Central Company gained the same 
amount.” 


It is, therefore, the adjudged law of this case that 
the Harlem Company had the right, under the terms 
of the lease of 1873, to borrow money by the issue 
of new bonds to pay off the consolidated mortgage 
bonds, and upon such payment was thereafter en- 
titled, during the unexpired term of the lease, to 
receive from the Central Company $840,000 per an- 
num as rental. 
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The defendants claim that the second supplemen- 
tary contract, effecting the reduction in rental made 
under the circumstances disclosed by the evidence, is 
binding and conclusive upon the plaintiffs. 

The plaintiffs deny the defendant’s contention 
upon the following grounds: 


POINTS. 
I. 


Every material allegation of the 
complaint is established by the ad- 
mitted facts and the evidence. 


(1.) The allegations contained in paragraphs of the 
complaint numbered I. to 1X., inclusive, are not and 
never have been in dispute between the parties to 
the action, and are all substantiated by the admis- 
sions in the stipulation as to facts. . 


(2.) The truth of the allegation in paragraph IX. 
of the complaint to the effect that the Harlem Com- 
pany was advised by its counsel that it was its right 
to pay off the consolidated mortgage bonds by the 
issue of new bonds does not admit of question. Such 
advice isadmitted by the answer of the Harlem Com. 
pany (fol. 14); such advice is recited in the circular 
issued to the Harlem stockholders, quoted at length 
in the answer of the Harlem Company (fol. 8+); such 
advice is also admitted, though not as of the date 
stated in the complaint, by the defendants at page 
6 of defendants’ argument, ‘‘ Reply and case on final 
submission,” where counsel states: ‘‘ It does appear 
‘‘that subsequently, and after litigation between 
‘‘ the two companies had been instituted, Mr. Stet- 
‘‘son and Mr. Joseph H. Choate were retained as 
** counsel for the Harlem Company in that litiga- 
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“tion, and, giving the plaintiffs the benefit.of that 
‘“‘ fact, we have the circumstance that subsequently 
““to (and not on or shortly before) April 14, 1897, 
‘‘the Harlern Company was advised by its counsel 
“ that the construction of the lease now contended 
‘“ for by plaintiffs was the true construction.” 


(3.) The allegation in paragraph XIII. of the 
complaint, that the value of the railroad properties 
demised by the lease had increased in value was 
admitted by counsel. Mr. Hornblower in his argu- 
ment upon the motion to dismiss the complaint at 
page 113 says, speaking of the lease: ‘‘ Well, of 
‘course, it had a large value; of course it has doubt- 
“less increased in value during the term which has 
‘“ elapsed since 1873.” 

The allegations in the same paragraph of the com- 
plaint, that the Central Company would pay the 
rental which it has heretofore paid and now pays 
rather than terminate the lease is established by the 
admissions of the defendant The Central Company 
(Answer of Central Company, fol. 15), where it is 
stated ‘‘The Central Company is able and intends 
‘* to fully keep and perform all the covenants, con- 
‘* ditions and terms of the said lease as amended by 
‘‘the second supplementary contract or as the said 
‘* lease is finally judicially construed.” 


(4.) The allegation in paragraph XIIT. of the com- 
plaint that a majority of the Board of Directors of 
the Central Company constituted a majority of the 
Board of Directors of the Harlem Company is not 
disputed. The further allegation in that paragraph 
that such majority owned or controlled a majority 
of the stock of both companies and dominated the 
policy and controlled the management of each; and 
the selection of officers and directors thereof, is 
established beyond question. 

It is admitted that during the entire period covered 
by the transactions set forth in the complaint a ma- 
jority of the directors of the Central Company con- 
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stituted a majority of the directors of the Harlem 
Company. The common directors of the two com- 
panies, during that period were the following 
named persons (Stipulation, pp. 4, 5, Arts. 3, 4): 


Cornelius Vanderbilt, 
W. K. Vanderbilt, 

F. W. Vanderbilt, 
Samuel F. Barger, 
Chauncey M. Depew, 
Charles C. Clarke, 
Samuel D. Babcock, 


except that on September 12, 1899, Cornelius Van- 
derbilt ceased to be a director of the Harlem Com- 
pany, and on September 19, 1899, H. McK. Twom- 
bly, his brother-in-law and a director of the Central 
Company, was elected in his place. These direc- 
tors, constituting as they did a majority of the 
Harlem Board, of course dominated the policy and 
controlled the management of that company. Not 
only did Central directors constitute a majority of 
the directors of the Harlem Company, but also the 
executive offices of the Harlem Company were filled 
by Central directors, and Central directors consti- 
tuted the membership of the Finance and Execu- 
tive Committee of the Harlem Company (Minutes, 
Exhibit 5, pp. 47-49). 

During the years 1896, 1897, 1898 and 1899, 
Cornelius Vanderbilt, a Central director, was presi- 
dent of the Harlem Company; Charles C. Clarke, a 
Central director, was vice-president, and Edward V. 
W. Rossiter, secretary and treasurer of the Central 
Company, held like offices in the Harlem Company. 
During the same period William K. Vanderbi.t, 
Frederick W. Vanderbilt, Chauncey M. Depew, 
Cornelius Vanderbilt and Charles C. Clarke, all 
directors of the Central Company, constituted the 
Executive and Finance Committee of the Harlem 
Company. The only member of that Committee 
during those years nota director of the Central 
Company was John B. Dutcher, 
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On September 19, 1899, H. McK. Twombly, a 
Central director, was elected a director of the Harlem 
Company in place of Cornelius Vanderbilt, who 
died September 12, 1899, Mr. Twombly was also ap- 
pointed a member of the Executive and Finance 
Committee of the Harlem Company in place of Mr. 
Vanderbilt, and William K. Vanderbilt was elected 
president in place of Cornelius Vanderbilt (Minutes, 
p. 49), 

On May 21, 1900, W. K. Vanderbilt was elected 
president, Charles C. Clarke, vice-president, and 
Edward V. W. Rossiter, secretary and treasurer of 
the Harlem Company, and William K. Vanderbilt, 
Frederick W. Vanderbilt, Samuel F. Barger, 
Chauncey M. Depew, John B. Dutcher and Charles 
C. Clarke constituted the Executive and Finance 
Committee, all except Mr. Dutcher being directors of 
the Central Company (Min. p. 49). 

The Executive Committee was clothed with 
power to control, direct and manage the business of 
the company and to execute and affix the seal of the 
company to all agreements or leases which might 
from time to time require the seal of the company 
(Minutes, p. 50). 

During the entire period covered by the transac- 
tions set forth in the complaint substantially all the 
stock voted at annual meetings was voted by prox- 
ies, and such proxies were directors of the Central 
Company (Minutes, p. 15). 

It is manifest from this review of the evidence 
that directors of the Central Company, who were 
also directors of the Harlem, dominated the policy 
and controlled the management of the Harlem Com- 
pany, as alleged in the complaint. 


(5) The allegation in Paragraph XIII. of the com- 
plaint, that the financial interests of the Centra[ 
directors, who were also directors of the Harlem 
Company, was larger in the Central Company than 
in the Harlem Company, is also established by the 
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evidence, with the exception of Cornelius Vauder- 
bilt and Mr. Clarke. 

This allegation had reference to the interests of 
these directors in the Central Company as stock- 
holders of that company and as being interested in 
the Morgan Bond Syndicate. 

The directors of the Central Company shown by 
the evidance to have been interested in the Morgan 
Bond Syndicate are the following: 

Samuel D. Babcock, Chauncey M. Depew, Samuel 
F. Barger and Frederick W. Vanderbilt (Stip., pp. 
80-32: fols. 116, 119, 120, 171). 

William K. Vanderbilt was also interested in the 
Central bonds, having purchased those bonds to the 
amount of $5,000,000 for himself and others from 
the syndicate managers, J. P. Morgan & Co. (Stip., 
p. Uk). 

On April 14, 1897, William K. Vanderbilt held 
12,718 shares of Harlem stock and 12,000 shares of 
Central stock (Minutes, p. 123, Defendants’ Exhibit 
A, December 27, 1903). 

His Central stock at par was $1,200,000, and his 
Central bonds $5,000,000, making his Central inter- 
ests $6,200,000. 

The value of his Harlem stock at its market price 
of 300 per cent., or $150 per share, was $1,907,700, 
and of his Harlem bonds at face value, $1,000,000, 
making the total value of Harlem stock and bonds 
$2,907,700, being $3,292,300 less than his interest in 
the Central Company. 

On the same date F. W. Vanderbilt held 100 shares 
of Harlem and 1i00 shares of Central stock, the 
value of his Harlem holdings at the market price 
being $15,000, and of his Central holdings at par, 
$110,000. This is exclusive of his interest in the 
Morgan Bond Syndicate, as hereinafter stated. 

On the same date 8. F. Barger held 100 shares of 
Harlem stock and 200 shares of Central, his Harlem 
holdings being $15,000, and his Central holdings 
$20,000. 
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On the same date S. D. Babcock held 100 shares of 
Central stock and none of Harlem. 

On the same date C. M. Depew held 200 shares of 
Harlem stock and 11 shares of Central, his interest 
in Harlem at the market value being $30,000, and 
in Central at par, $1,100. 

Kach of these directors of the Harlem Company 
is shown to have had an interest in the Morgan 
Bond Syndicate. By the terms of the Morgan Syn- 
dicate Agreement 11/91 of every subscription repre- 
sented Harlem bonds and 80/91 represented Central 
bonds (Stip., p. 112). 

Mr. Depew was interested in the subscriptions to 
the Morgan Bond Syndicate as director and stock- 
holder of the Equitable Life Assurance Society, and 
director and stockholder of the Union Trust Com- 
pany (Stip., p. 31, fol. 19). 

The total of the subscriptions of these corpora- 
tions to the Morgan Syndicate Agreement was 
$3,000,000 (Stip., p. 29), of which subscription 80/91 
represented Central bonds to the amount of up- 
wards of $2,367,360, and 11/91 Harlem bonds to the 
amount of upwards of $362,637. 

Mr. Babcock was a trustee and stockholder of the 
Central Trust Company, director and stockholder of 
the Guaranty Trust Company, a director and stock- 
holder of the American Exchange Bank, a director 
and stockholder of the National Union Bank, a di- 
rector and stockholder of the Bank of New Amster- 
dam, and a special partner in the firm of Hollister & 
Babcock, each subscribers to the Morgan syndicate 
agreement (Stip., p. 30, fols. 116-117). The total of 
the subscription of these corporations to the Morgan 
syndicate agreement was $7,800,000 Stip., p. 28, 
fols. 108-111), of which subscriptions 80/91 repre- 
sented Central bonds to the amount of upwards 
of $6,400,000, and 11/91 Harlem bonds to the amount 
of upward of $882,000. 

Samuel I’. Barger was a director and stockholder 
of the Union Trust Company (Stip., p. 31, fol. 120), 
which was a subscriber to the Morgan syndicate 
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agreement in the amount of $1,000,000 (Stip., p. 29, 
fol. 109), 80/91 of which, amounting to upwards of 
$879,000, represented Central bonds, and 11/91, 
amounting to upwards of $120,000, represented 
Harlem bonds. 

Frederick W. Vanderbilt was a director and stock- 
holder of the Guaranty Trust Company, a subscriber 
to the Morgan syndicate agreement (Stip., p. 82, 
fol. 121). The amount of the Guaranty Trust Com- 
pany’s subscription was $500,000 (Stip., p. 21, fol. 
109), 80/91 of which, amounting to upwards of 
$439,000, represented Central bonds, and 11/91 of 
which, amounting to upwards of $60,000, repre- 
sented Harlem bonds. — 

On June 28, 1898, the date of the meeting of the 
Harlem directors for the appointment of the com- 
mittee for the adjustment and settlement of alleged 
controversies (Stip., p. 217), the interest of the 
various directors in the Bond Syndicate and in Har- 
lem and Central stock was the same as above, with 
the exception that W. K. Vanderbilt had increased 
his holdings in Central stock from 12,000 to 48,000 
shares, and that F. W. Vanderbilt had increased 
his holdings in Central stock from 1,100 to 2,500 
shares, and that S. D. Babcock was the owner of 
50 shares of Harlem stock. 

At the meeting of the Executive Committee of 
the Harlem Company on April 4, 1900 (Stip., p. 495), 
at which the execution of the second supplementary 
contract was authorized, the holdings of the direct- 
ors of the Harlem Company in the Central and 
Harlem stock, and their interest in the Bond Syndi- 
cate so far as it related to Central bonds, was the 
same as last above mentioned, except that F. W. 
Vanderbilt- had increased his holdings of Central 
stock from 2,500 shares to 2,875 shares (Stip., p. 
495). as 

It isclear from the foregoing review of the evi- 
dence, that the allegation of the complaint as to the 
financial interests of the common directors in the 
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Central Company is sustained thereby, with the ex- 
ception of Cornelius Vanderbilt and C. C. Clarke. 


(6) The allegation in Paragraph XIV. of the com- 
plaint in this action (fol. 39) to the effect that the 
complaint in the action of the Central against the 
Harlem Company ‘‘untruthfully alleged that the 
issue of new first mortgage bonds would increase the 
indebtedness of the Harlem Company beyond $12,- 
000,000, it being well known to the said Central 
Company, its officers and Board of Directors, that 
the resolution authorizing the execution of said new 
first mortgage and the issue of said bonds, and the 
said mortgage specially provided against any in- 
crease of the bonded indebtedness of the said Harlem 
Company,” is completely established. 

The allegation in the Central complaint is to be 
found in Paragraph XX VII. This paragraph, after 
stating thatif the defendant company shall carry out 
its intention of issuing the new bonds,or shall, except 
as requested by the plaintiff, make any new mortgage 
and issue new bonds thereunder, atleges that such 
new bonds ‘‘ will wrongfully increase the bonded in- 
debtedness of the defendant company.” Here is a 
distinct allegation that the proposed new mortgage of 
the Harlem Company and the bonds proposed to be 
issued thereunder will increase the mortgaged in- 
debtedness of the Harlem Company. This allega- 
tion lay at the foundation of the Central Company’s 
right of action. It was made to establish a viola- 
tion by the Harlem Company of the provisions of 
Article V. of the Lease. It was an untruthful 
allegation, and must have been known to be 
so at the time it was made. Upon this point 
there can be no possible question, for the reason 
that annexed to the complaint and forming part 


thereot, were the resolutions of the Harlem Com- * 


pany of April 14, 1897, wherein and whereby it was 
specially provided that ‘the new bonds shall be 
issued, certified, used and delivered exclusively for 
the simultaneous payment and _ satisfaction from 


agit 


time to time of at least an equal amount of Con- 
SOLIDATED MorTGAGE Bonps of the Railroad Com- 
pany” (Stip., p. 85). 

The resolutions of the Harlem Company thus 
guarding carefully against the increase of the 
bonded indebtedness of that company are annexed 
to the complaint of the Central Company and 
marked Exhibit C (Central Co. Complaint, Para- 
graph XVIII, p. 19, Exhibit C thereunto annexed). 

The action of the Central Company against the 
Harlem Company was commenced on June 29, 1897 
(Stip., Article X VIIT., p. 14). 

Prior to that date the Central Company was ad- 
vised that the resolutions authorizing the issue of 
the new bonds and the mortgage securing the same 
specially provided that no new bonds should 
be issued except upon the simultaneous _ re- 
tirement of an equal amount of CONSOLIDATED Morvt- 
GAGE Bonps. The Central Company received this 
notice and acquired this knowledge as early as May 
18, 1897, nearly a month and a half prior to the com. 
mencement of the action and the service of the com- 
plaint containing the untruthful and very material 
allegation. Reference to the minutes of the meeting 
of the Central Company held May 18, 1897, will dis- 
close that at that meeting the resolution of the Har- 
lem Company restricting the issue of the new bonds, 
as above mentioned, to the simultaneous retirement 
of an equal number of Harlem bonds, was communi- 
cated to the Central Company directors and an- 
nexed to the resolution adopted by the Board of Di- 
rectors of the Central Company on that day (Stip., 
pail): 

Not only was the Central Company advised of the 
untruthfulness of this allegation as to an increase of 
bonded indebtedness by the resolution annexed to 
its complaint and the communication made to it 
at this meeting of May 18, 1897, but it also had 
knowledge prior to the commencement of its action 
of the execution of the mortgage by the Harlem 
Company to the Guaranty Trust Company to secure 
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the new issue of bonds, and presumably had notice 
of the contents of that mortgage as is evidenced by 
its protest to the New York Guaranty Trust Com- 
pany. 

This protest is dated June 29, 1897, and was served 
on that date (Stip., p. 209). 

The provision in the mortgage restricting the issue 
of new bonds is quite as explicit as that in the reso- 
lution authorizing their issue, and negatives any 
possible increase of the bonded indebtedness of the 
Harlem Company. In paragraph XXII. of the 
Central complaint the allegation is: ‘‘That the 
Harlem Company is about to make and ex- 
ecute and deliver to the Guaranty Trust Company 
as trustee a mortgage without the discharge of the 
mortgage made by the defendant company to the 
Union Trust Company of New York, made May 1, 
1872, to increase beyond $12,000,000 the bonded in- 
debtedness of the defendant company to be secured 
by the aforesaid mortgage.” The restriction in 
the new mortgage with reference to the issue of 
the new bonds is as follows: ‘‘ Which bonds from 
time to time shall be issued, certified, used and de- 
livered exclusively for the simultaneous payment 
and satisfaction from time to time of at least an 
equal amount of CONSOLIDATED MORTGAGE Bonps.” 

So careful was the Harlem Company that the new 
issue of bonds should not increase the bonded in- 
debtedness of that company that in the resolution 
authorizing the issue of the new bonds they ex- 
pressly provided that it was made “‘ an essential con- 
dition of the issue of every such new mortgage bond 
that at no time shall there be authorized, issued and © 
outstanding more than $12,000,000 principal of bonds 
of the New York and Harlem Railroad Com- 
pany, including the principal sum of all outstand- 
ing and unpaid CoNnsoLipATED MORTGAGE Bonps” 
(Stips, p.-83)) 

This resolution is annexed to the complaint in the 
suit of the Central against the Harlem Company, 
was communicated to its Board of Directors at the 
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meeting held May 18, 1897, and establishes beyond 
all possible question the truth of the allegation of 
the complaint in this action of the untruthfulness 
of the allegation in the complaint in the Central’s 
action, that the proposed new issue of bonds would 
increase the bonded indebtedness of the Harlem 
Company. 

The fact that the resolutions containing these 
restrictions on the issue of the bonds was annexed 
to the complaint of the Central Company in its suit 
against the Harlem Company, and was communi- 
cated to the Central Board of Directors prior to the 
commencement of that action, also establishes be- 
yond all possible question that the Central Com- 
pany had knowledge of the untruthfulness of its 
allegation that the proposed new issue of bonds 
would increase the bonded indebtedness of the 
Harlem Company. 


(7) The allegation in the complaint in this action 
(fols. 30-40) that the complaint in the Central suit 
against the Harlem Company untruthfully alleged 
that the Harlem Company ‘‘had no means of retir- 
ing and paying said $12,000,000 consolidated mort- 
gage bonds, except by issuing the said mortgage to 
the Guaranty Trust Company of New York, and the 
bonds in said mortgage provided for, or the issue of 
a similar mortgage and bonds,” is clearly established 
by the evidence. 

It appears by the evidence of Mr. Crane and the 
statement submitted by him, that on April 1, 1897, 
the available assets of the Harlem Company were 
$2,865,783.10. By June 30, 1897, these available 
assets had been increased $97,000, and by June 80, 
1898, the available assets were further increased 
$120,000, and that on September 30, 1899, the avail- 
able assets were $3,241,321.92 (Minutes, pp. 44-45). 

It also appears that in 1896 the Harlem Company 
leased its street railroad to the Metropolitan Street 
Railway Company for an annual rental of $350,000, 
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which, at the end of five years, was to be increased 
to $400,000. 

It further appears that during this period its 
stock was selling at a premium of 800 per cent. of 
par, and its new 3-1/2 per cent. bonds were sold by 
the Morgan Syndicate at a premium of 8-1/2 in 
1898, to Harvey Fisk & Sons in a single block of 
$11,000,000, and in 1899, when offered to the public, 
the bonds sold at 115.82 and interest (Minutes, p. 23, 
Exhibit 3). 


(8) The allegation in Paragraph XVI. of the com- 
plaint that the second supplementary contract was 
authorized and approved by votes of directors of the 
Central Company who, at the same time, were di- 
rectors of the Harlem Company, and by votes of 
certain directors of the Harlem Company who were 
interested in the contract for the purchase of the 
bonds of the Harlem Company and in the purchase 
of the bonds of the Central Company, is also estab- 
lished by the evidence. 

At the meeting of the Executive Committee of 
the Harlem Company, held on April 4, 1300, there 
were five directors present. Of these, C. M. Depew, 
F. W. Vanderbilt and Samuel F. Barger were di- 
rectors of the Central Company and interested in 
the contract for the purchase of the Central and 
Harlem bonds in the manner and amount pre- 
viously stated. Another director present was Mr. 
Twombly, who was a director of the Central Com- 
pany. 

At the meeting of the directors of the Harlem 
Company on September 19, 1900, at which the 
action of the executive committee was ratified and 
confirmed, there were present nine directors, of 
whom the following were directors of the Central 
Company, namely: W. K. Vanderbilt, J. Pierpont 
Morgan, Chauncey M. Depew, Charles C. Clarke and 
Samuel D. Babcock and Edward V. Rossiter, sec- 
retary and treasurer of the Central Company, leav- 
ing only two directors present, namely, Dutcher and 
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Stillman, who were not connected with the Central 
Company. Of the Central directors, Messrs. W. K. 
Vanderbilt, Chauncey M. Depew, Charles C. Clarke 
and Samuel D. Babcock, were interested in the con- 
tract for the purchase of the Central and Harlem 
bonds in the manner and amount previously stated. 
Mr. Morgan was a member of the firm of J. P. 
Morgan & Co. and J.S. Morgan & Co., the syndicate 
managers, and of the firm of Morgan, Harjes & Co., 
all subscribers to the syndicate agreement (Stip., p. 
36, fol. 115). The amount of their subscriptions to 
the syndicate agreement was as follows (Stip., p. 
28-29, fols. 108-110): 


Jack: Morgan iG: Con at ac $14,000,000 
Jae LORCA OO COsnate as 10,925,000 
Morgan, Harjes & Co..... 1,000,000 

Ota eter eae! $25,925,000 


Of this amount 80/91 or upwards of $22,800,000, 
represented Central bonds, and 11/91 thereof, 
amounting to upwards of $3,000,000, represented 
Harlem bonds. 


(9) The allegation of the complaint that the pur- 
chasers of the Harlem bonds represented and as- 
sociated with themselves a syndicate composed 
in part of certain stockholders of the Harlem 
Company, and certain of the directors of the 
Harlem Company were also members of or 
interested in said syndicate, is fully estab- 
lished. It is admitted that certain of the 
stockholders of the Harlem Company were 
permitted to subscribe to the syndicate agreement 
(Stip., p. 80, fol. 114). It is admitted that William 
K. Vanderbilt was interested in the purchase of the 
bonds of the Harlem Company to the extent of 
$1,000,000, and of the Central Company bonds to 
the extent of $5,000,000. 

It cannot be disputed that Samuel D. Babcock, 
Chauncey M. Depew, Samuel F. Barger and Fred- 
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erick W. Vanderbilt, directors of the Harlem Com- 
pany, were interested in the Morgan Syndicate in 
the manner and to the extent previously stated. 

Other stockholders of the Harlem Company who 
were interested are the following: Charles Lanier, 
Charles S. Smith, William D. Sloane, Samuel 
Thorne. They were interested as being directors 
and stockholders in corporations or members of 
firms subscribing to the syndicate agreement (Stip.. 
fols. 116, 118, 119, 129, 128). 


(10.) The allegation of the complaint in this ac- 
tion (fol. 57) that the commission exacted by the 
purchaser of the Harlem bonds of $420,000 was ex- 
cessive is sustained by substantial evidence. 

The same persons who made this purchase sold 
$11,000,000 of the same bonds to a second syndicate 
a little more than a year after at a premium of 84 
per cent., less a commission of one-half of one per 
cent., being one-seventh of the commission paid by 
the Harlem Company. 

It is the undisputed evidence in this case that the 
Harlem bonds were an investment security of the 
highest and most desirable character, as is evidenced 
by the fact, among others, that they were eagerly 
subscribed for by the most reputable financial insti- 
tutions and when first offered to the public months 
before their issue sold at a premium ranging from 
1124+ and interest to 115.82 and interest (Minutes, p. 
23, Plaintiff's Exhibit 3). 

It is in evidence, too, that early in 1897 Speyer & 
Co., responsible bankers, contracted to purchase 
$50,000,000 Lake Shore 38% per cent. gold bonds at 
101, less a commission of only one per cent. Here, 
on a purchase of bonds in no sense superior to the 
Harlem bonds, responsible bankers took $50,000,000 
and charged a commission 23 per cent. less than the 
Harlem bond commission. 


(11.) The allegation that the Harlem bonds were 
sold below their market value, since they netted the 
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Harlem-Company only par, is established by the 
same evidence which discloses that the commission 
exacted was excessive. 

A commission of one-half per cent., the same as 
Harvey Fisk & Sons received, would have made the 
bonds net the Harlem Company, at the price bid by 
the Syndicate of 1034, a premium of $360,000. 

A commission of one per cent., being the commis- 
sion received by Speyer & Co. on the purchase of 
$50,000,000 Lake Shore 8% per cent. bonds, would 
have made the Harlem bonds net that company a 
premium of $300,000. 


(12.) The further allegation of the complaint 
(fol. 58) that had the Harlem bonds been offered to 
their stockholders at par every penny of premium 
’ realized by the sydicate would have been realized by 
the Harlem stockholders is clear from the evidence. 
The only answer attempted to be made to the truth 
of this allegation is, that there is no evidence that 
the Harlem stockholders would have subscribed for 
the bonds. The proof is positive and uncontradicted, 
on the other hand, that favored stockholders 
of the Harlem Company did subscribe to, and as 
members of firms were interested in the subscription 
to nearly one-half of the $12,000,000 of Harlem 
bonds sold. 

William K. Vanderbilt, a Harlem stockholder, 
took $1,000,000 of the issue for himself and others. 

The Mutual Life Insurance Company, a stock- 
holder of the Harlem Company, subscribed to the 
Morgan Syndicate Agreement $6,000,000, 11/91 of 
which, amounting to upwards of $725,000, repre- 
sented its subscription to Harlem bonds. 

The United States Trust Company, a Harlem 
stockholder, subscribed to the Morgan Syndicate 
Agreement $3,750,000, 11/91 of which, amounting 
to upwards of $458,000, represented its subscription 
to Harlem bonds. 

The Union Trust Company, a stockholder of the 
Harlem Company, subscribed to the Morgan Syndi- 
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cate Agreement $1,000,000, 11/91 of which, amount- 
ing to upwards of $120,000, represented its sub- 
scription to Harlem bonds. 

Strong, Sturgis & Co., Harlem stockholders, sub- 
scribed to the Morgan Syndicate Agreement $400,000, 
11/91 of which, amounting to upwards of $48,000, 
represented its subscription to Harlem bonds. 

The Morristown Trust Company, a Harlem stock- 
holder, subscribed to the Morgan Syndicate Agree- 
ment $100,000, 11/91 of which, amounting to up- 
wards of $12,000, represented its subscription to 
Harlem bonds. 

The firms of J.S. Morgan & Co., Morgan, Harjes 
& Coy andi. b) Morean ae Com sinew hich ).0 
Morgan, a stockholder of the Harlem Company, was 
a member, subscribed to the Morgan Syndicate 
Agreement $25,925,000, 11/91 of which, amounting 
to upwards of $3,000,000, represented subscription 
to the Harlem bonds. 

Winslow, Lanier & Co., of which firm Charles 
Lanier, a stockholder of the Harlem Company, was 
a member, subscribed to the Morgan Syndicate 
Agreement $1,000,000, 11/91 of which, amounting 
to upwards of $120,000, represented subscription to 
the Harlem bonds. 

The total of these subscriptions to Harlem bonds 
made by Harlem stockholders, or by firms of which 
Harlem stockholders were members, amount to 
upwards of $5,478,000, nearly fifty per cent. of the 
total $12,000,000 issue of Harlem bonds. 

More convincing evidence of the truth of the alle- 
gation of the complaint could not be adduced. 


It. 


The second supplementary contract 
was the consummation of a pre- 
arranged plan to create a dispute as 
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to the construction of the lease of 
1873, and then compromise it by di- 
viding the saving of interest effected 
by the issue of the new bonds at a 
lower rate of interest than the con- 
solidated mortgage bonds. 


(a.) The evidence in support of the contentions 
here made is positive and convincing. 

The plan to create a dispute and then compro- 
mise was formulated as early as 1897. 

In December, 1896, Mr. Twombly was advised by 
Mr. Stetson that, under the terms of the lease of 
1873, the Harlem Company had aright to pay off the 
consolidated mortgage bonds by the issue of new 
bonds at a lower rate of interest, and was entitled 
to the entire saving in interest resulting from such 
action. 

In April, 1897, Mr. Twombly again applied to Mr. 
Stetson for advice. 

On April 9, 1897, Mr. Stetson in reply to the in- 
quiry of Mr. Twombly, advises him in substance and 
effect as follows (Stip., pp. 6-59): 


(1.) That the Board of Directors of the Central 
Company may compromise any claim against the 
Harlem Company concerning the proposed action of 
that company indicated by the resolutions which he 
stated he prepared. 

(2.) That the Board of Directors of the Harlem 
Company acting according to their best judgment, 
may resist any claim the Central Company may 
make. Expressing doubt, however, whether the 
Harlem Company, like the Central Company, can 
act without the consent of its stockholders. 

(8.) He then suggests as a basis of a compromise, 
a division between the two companies of the saving 
of interest effected by the issue of new bonds, in con- 
sideration of a guarantee by the Central Company of 
the new bonds. 

(4.) He further suggests that except upon such a 
consideration any concession by the Harlem Com- 
pany would be a surrender of its absolute rights. 

(5.) He further suggests that if a compromise is to 
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be adopted it would be well to modify the resolu- 
tions prepared and submitted by him, since as they 
stand they would commit the Harlem directors to an 
absolute theory inconsistent with compromise. 


He concludes his suggestions with the advice that 
the resolutions, when modified and adopted, should 
be communicated to the Central directors (Stip., pp. 
59-61). 

The resolutions referred to in Mr. Stetson’s letter 
of advice outlining the plan for a dispute and 
compromise were the resolutions adopted by the 
Harlem Company at the meetitfg of April 14, 1897, 
asserting the right of the Harlem Company to pay 
off the consohdated mortgage bonds and to receive 
thereafter an annual rental of $840,000, the equiv- 
alent to seven per cent. interest on those bonds. 
Thus, asearly as April 9, 1897, a plan is outlined and 
suggested by which the Harlem Company is to be 
deprived of the full benefit to be derived from re- 
funding the consolidated mortgage bonds at a lower 
rate of interest. 

The resolutions of April 14, 1897, which com- 
mitted the Harlem Company absolutely to the asser- 
tion of its right to pay off the consolidated mort- 
gage bonds, were communicated to the Central 
Company’s directors (Stip., p. 117). 

At the meeting of April 14, 1897, of the directors 
of the Harlem Company, there were present nine 
directors, of whom four—William K. Vanderbilt, 
Frederick W. Vanderbilt, Chauncey M. Depew and 
Samuel F. Barger—were directors of the Central 
Company, and E. V. W. Rossiter, who was secre- 
tary and treasurer of the Central Company. Each 
of these directors voted for the resolution, asserting 
the right of the Harlem Company to pay off the 
consolidated mortgage bonds, and to the saving of 
interest resulting therefrom. 

On April 21, 1897, Mr. Twombly was elected a 
director of the Central Company. 

On May 18, 1897, a meeting of the Board of Di- 
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rectors of the Central Company was held, and in 
further execution of the plan to create a dispute 
the following proceedings were had: Resolutions 
were adopted denying the right of the Harlem Com- 
pany to pay off the Consolidated Mortgage Bonds 
and denying its right to any saving of interest effected 
thereby. Resolutions to this effect were offered 
by Mr. Twombly, and a suit by the Central Com- 
pany against the Harlem Company to restrain the 
issue of the bonds by the Harlem Company, was 
authorized. 

At this meeting of-the Central Company’s directors 
ten directors were present, of whom the following 
were also directors of the Harlem Company; Chaun- 
cey M. Depew, CharlesC. Clarke, William K. Van- 
derbilt, Frederick W. Vanderbilt and Samuel D. Bab- 
cock. At this meeting Mr. Twombly, to whom Mr. 
Stetson had addressed his letter outlining the plan 
of a dispute and compromise, offered preambles and 
resolutions which, after reciting that the Central 
Company had been informed of the action taken by 
the Board of Directors of the Harlem Company on 
April 14, 1897, insisting upon its right to the 
entire saving of $420,000 to be effected by the re- 
funding of the Consolidated Bonds, and further re- 
citing that the claim was in the highest degree un- 
just, declared that the Harlem Company had no 
right to make any new mortgage without the request 
of the Central Company, and closed with the sug- 
gestion that the resolutions be communicated to the 
Harlem Company and that an action be immediately 
commenced to protect the rights of the Central 
Company; which resolution was adopted by the 
affirmative vote of each of the directors present, 
including C.C. Clarke, William K, Vanderbilt, Fred- 
erick W. Vanderbilt and Mr. Depew, who, on the 
14th of April, 1897, had, as directors of the Harlem 
Company, voted for resolutions asserting just the 
contrary and affirming the right of the Harlem 
Company to the entire saving of in-terest (Stip., p, 
116 et seq.; p. 80 et seq.). 
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Neither at the meeting of the Harlem Company 
held on April 14, 1897, nor at the meeting of the 
Central Company held on May 18, 1897, would there 
have been a quorum if the common directors of both 
companies were not counted. 

The resolutions and protest of the Central Com- 
pany adopted at the meeting of May 18, 1897, were 
communicated to the Harlem Company. At 
the meeting of the Board of Directors of the 
Harlem Company held on May 27, 1897 (Stip., p. 
149, 151) Mr. William K. Vanderbilt was called to the 
chair. A resolution was adopted authorizing the exe- 
cution of the mortgage securing the $12,000,000 of 
the new bonds to the Guaranty Trust Company of 
New York. A resolution was also adopted authoriz- 
ing the president and other officers to take any action 
necessary to carry into effect the resolutions of the 
Board of Directors on April 14, 1897, and of the 
stockholders’ meeting of May 18, 1897. There were 
then presented the resolutions and protest adopted 
by the Board of Directors of the Central Company 
at the meeting of May 18, 1897; and then upon mo- 
tion of Mr. Van Santvoord a resolution was unani- 
mously adopted directing that the proceedings of 
the meeting be communicated to the New York 
Central Company and that such company be in- 
formed that it is the intention and purpose of the 
New York and Harlem Company to take the pro- 
ceedings authorized by its directors and stockholders, 
and under the provisions of the lease to bold the 
New York Central and Hudson River Railroad Com- 
pany responsible for the continuing payment of a 
sum equal to seven per cent. per annum on the 
$12,000,000 Consolidated Mortgage Bonds; and 
that the company refused to comply with the 
request of the New York and Central Company 
served upon it on May 18, 1897; and further pro- 
viding that the officers of the company be author- 
ized and directed to retain counsel, and in conform- 
ity to the advice of counsel so retained, in every 
proper way to proceed, either by arbitration, sub- 
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mission or otherwise, to obtain and to expedite the 
prompt and proper construction and determination 
of all the rights of this company under the lease of 
April 1, 1878, and to assert and protect the rights 
of this company under that lease (Stip., 152). At this 
meeting there were eleven directors present, of whom 
the following, William K. Vanderbilt, Frederick W. 
Vanderbilt, Chauncey M. Depew, Charles C. Clarke 
and Samuel D. Babcock, five in all, were directors 
of the Central Company and E. V. E. Rossiter, 
secretary and treasurer of the Central Company. 
Of these directors William K. Vanderbilt, Frederick 
W. Vanderbilt and Chauncey M. Depew, Samuel D. 
Babcock and C. C. Clarke, voted as directors of the 
Central Company at the meeting held May 18, 1897, 
in direct contradiction of their vote at this meeting 
of the Harlem Company. 

Again, excluding the common directors of both 
companies, there was no quorum at the meeting of 
May 27, 1897. 

The Central Company on the 29th of June, 1897, 
commenced an action against the Harlem Company 
to restrain its proposed issue of bonds and seeking a 
construction of the lease of April 1, 1878, which 
would deprive the Harlem Company of any interest 
in the saving effected in the proposed refunding of 
the Consolidated Mortgage Bonds (Stip., 18, p. 14). 

The Harlem Company answered the complaint, 
denying all the material allegations thereof, assert- 
ing its right to issue the new bonds and its right to 
a continued rental after the Consolidated Mortgage 
Bonds were retired and paid, of $840,000 a year, the 
equivalent of seven per cent. interest on the retired 
bonds. 

The attorneys appearing for the Harlem Com- 
pany in the action were Messrs. Stetson, Tracy, 
Jennings & Russell, Mr. Stetson of that firm being 
the same Mr. Stetson who advised Mr. Twombly, as 
above stated. 

The Central Company’s suit was on the calendar 
for trial on the 16th of May, 1898, but was post- 
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poned until the October Term of 1898, because of 
the illness of one of the witnesses. 

A meeting of the directors of the Central Com- 
pany was held on June 22, 1898. At this meeting 
there were present seven directors, of whom the 
following—William K. Vanderbilt, Frederick W. 
Vanderbilt and Charles C. Clarke, were also 
directors of the Harlem Company. J. Pierpont 
Morgan was also present. Mr. W. K. Vanderbilt 
presented a preamble and resolution appointing the 
president and Messrs. Morgan and Twombly a com- 
mittee to negotiate with the Harlem Company for 
an adjustment of the matters in controversy aris- 
ing under the lease of April 1, 1878, and authoriz- 
ing the president and secretary to execute, under 
the seal of the company, such agreements as may 
be necessary to carry the settlement into effect. 
The resolution was unanimously adopted. Of the 
seven directors present and voting, three were 
directors of the Harlem Company, as above stated. 

On the 28th of June, 18)8, a meeting of the di- 
rectors of the Harlem Company was held, with 
Mr. W. K. Vanderbilt in the chair. There were 
eight directors present, and of these the following 
were directors of the Central Company—W. K. 
Vanderbilt, F. W. Vanderbilt and Samuel D. Bab- 
cock. 

By a_ resolution unanimously adopted, a com- 
mitttee, consisting of Messrs. Van Santvoord, Free- 
man and Dutcher, was appointed to negotiate with 
the Central Company for an adjustment of the 
alleged matters in controversy under the lease of 
April 1, 1878. A resolution was also unanimously 
adopted that the report and agreement of the com- 
mittee should be binding upon the company when 
and as approved by the stockholders thereof, and 
authority was given to the president, vice-presi- 
dent and secretary from time to time to execute, 
under the seal of the company, such agreements 
as may be necessary fully to carry into effect such 
settlement. 
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On August 10, 1898, the joint committee of the 
two companies, consisting of Messrs. Callaway, 
Morgan and Twombly for the Central Company, 
and Messrs. Van Santvoord, Freeman and Dutcher 
for the Harlem Company, met at the office of the 
New York Central Company. Mr. Callaway, presi- 
dent of the Central Company, was elected chair- 
man. 

Upon motion of Mr. J. P. Morgan, by the unani- 
mous vote of all present, it was resolved that the 
differences should be settled by the execution, deliv- 
ery and performance of the second supplementary 
contract, which forms the subject matter of this 
litigation (Stip., p. 224 et seq.). 

On October 5, 1898, the supplemental contract 
and the report of the joint committee was submitted 
at a stockholders’ meeting of the Harlem Company 
(Stip., p. 409). Protests were made by Mr. C. A. 
Collin, representing Mr. Hitchcock and others, and 
by Mr. Trull, against the approval of the second sup- 
plementary contract. 

At the meeting 146,519 shares of the Harlem Com- 
papy were represented and voted in favor of the 
second supplementary coutract, and 11,042 shares 
voted against it (Stip., p. 412). The total represen- 
tation of stock was 157,561. 

On the 25th of November, 1898, a meeting of the 
Board of Directors of the Harlem Company was 
held, at which there were present eleven directors, 
of whom the following were also directors of the 
Central Company—C. Vanderbilt, W. K. Vander- 
bilt, C. M. Depew, C. C. Clarke, 8S. F. Barger, 8. D. 
Babcock (Stip., p. 477, ef seg.). Not counting the 
common directors, there was no quorum of the 
Harlem board. At this meeting of the board, the 
following proceedings were had: The president 
called attention to the action of the stockholders, 
approving the second supplementary contract, in 
adjustment of the differences between the Harlem 
and Central Companies and to the litigation pending 
between those companies. He also called attention 
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to the action of Mr. Hitchcock, a stockholder, to 
enjoin the execution of the second supplementary 
contract, and to the answer of the Harlem Company 
interposed by Messrs. Stetson, Jennings and 
Russell. 

He further called attention to the advice of Mr. 
Stetson and Mr. Choate that the second supple- 
mentary contract should not be executed 
until the decision of the Court in the Hitch- 
cock suit. he president in addition called atten- 
tion of the board to the fact that it was de- 
sirable to avoid delay in the consummation of the 
sale of the Harlem bonds and that an agreement 
had been prepared by counsel between the Central 
Company and the Messrs. J. P. Morgan & Co., and 
Messrs. J. 8. Morgan & Co., and the Harlem Com- 
pany, permitting the issue of the bonds without 
prejudice. Upon motion by the unanimous vote of 
all the directors present, resolutions to the following 
effect were adopted: 


It was resolved that until the final determin- 
ation of the Hitchcock suit no action should be 
taken by the officers of the Harlem Company in 
execution or completion of the second supplementary 
contract. 

It was further resolved that the president and 
secretary be authorized to execute, in the name of 
the company, a memorandum of agreement, dated 
1st December, 1898, between the Central Company, 
the Harlem Company and the firms of J. P. Mor- 
gan & Co., and J. S. Morgan & Co. 

This agreement provides, among other things, 
substantially as follows (Stip., p. 479): 


First.—Harlem Company to forthwith issue the 
new bonds as provided in the agreement between 
the bankers and the Central and Harlem Companies 
respectively. 

New bonds to be used only in retirement of the 
Consolidated Mortgage Bonds of the Harlem Com- 


27 


pany for an equal principal sum, and in such man- 
ner and to such extent as from time to time shall 
accomplish the retirement of Consolidated Mortgage 
Bonds for an equal principal sum. 


Sreconp.—Bankers, under subsisting agreements 
between Central and Harlem Company, shall pur- 
chase and take the bonds mentioned in the preced- 
ing first section of this agreement, as issued and of- 
fered to them, such taking and purchase by the 
bankers to be in full performance of their subsisting 
agreements with the Central Company and the 
Harlem Company as far as those agreements relate 
to the Consolidated Mortgage Bonds. 


THIRD.—Such issue, delivery and sale of the new 
bonds to be without prejudice to any existing right 
of either company; nor shall it be used or urged as 
any reason for any judgment in the suit of the Har- 
lem against the Central Company unless that action 
be discontinued. The Hitchcock suit in which the 
Central and Harlem Companies are impleaded with 
Cornelius Vanderbilt and others shall be heard and 
be decided inthe same manner and to the same 
effect as if the execution of the mortgage to the 
Guaranty Trust Company had been delayed to await 
such decision and as if this agreement had not been 
made. 

A further resolution was adopted at this meeting 
directing the Secretary to transmit a copy of the pro- 
ceedings and resolutions to the Central Company 
(Stip., p. 479). 

The next step was had at a meeting of the Central 
directors. This meeting was held on the 28th day of 
November, 1898, three days after the Harlem meet. 
ing (Stip., p. 49). At this meeting there were nine 
directors present. Of these the following were also 
directors of the Harlem Company: Cornelius Vander- 
bilt, Wiliam K. Vanderbilt, Chauncey M. Depew, 
Samuel F. Barger, Samuel D. Babcock. Not count- 
ing the common directors, no quorum of the Central 
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Company was present. A resolution authorizing 
the execution of the contract relating to the issue 
of the Harlem bonds was adopted. 

Having thus secured the issue of the new bonds 
in retirement of the consolidated mortgage bonds, 
the next step in execution of the plan was to obtain 
a discontinuance of the Central action against the 
Harlem and of the Hitchcock suit, to be followed by 
the execution of the second supplementary con- 
tract. 

On April 4, 1900, the Hitchcock suit was discon- 
tinued. The discontinuance was negotiated by Mr. 
Stetson, attorney for the Harlem Company. ‘‘ The 
‘“ said discontinuance was effected at the instance 
‘“of the New York Central and Hudson River Rail- 
‘“ road Company, and said Hitchcock, in considera- 
‘* tion thereof, received 200 shares of the stock of 
‘the New York and Harlem Railroad Company 
‘* furnished through or by J. P. Morgan & Co. (Stip. 
‘“ 98, p. 20). On the same day the suit of the Cen- 
‘‘ tral Company against the Harlem Company was 
‘* discontinued ” (Stip. 2, p. 20). 

On the same date the second supplementary con- 
tract was executed (Stip. 29, p. 21). Thus the reso- 
lution adopted by the Harlem directors that the sec- 
ond supplementary contract should not be executed 
until the Hitchcock suit was decided, was disre- 
garded. 

The Harlem directors refused to consent to the 
execution of the second supplementary contract 
unless indemnified by the Central Company against 
all damages. Accordingly, on the 4th of April, 
1900, a meeting of the executive committee of the 
Central Company was held at which there were 
present six directors of whom the following were 
directors of the Harlem Company: C. M. Depew, 
Frederick W. Vanderbilt, Samuel F. Barger, Ham- 
ilton McK. Twombly (Stip., p. 492). Upon motion 
of the secretary a preamble and resolution was 
adopted in substance and effect as follows: 
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PREAMBLE 


Recites that arrangements have been made for the 
final discontinuance of the Hitchcock action. 

That the Harlem Company is ready to execute 
and deliver the second supplementary contract if 
this company will indemnify and hold harmless its 
directors and the directors of the Harlem Company 
from all liability resulting therefrom (Stip., p. 492). 


RESOLUTION. 


That the president and secretary of the Central 
Company are authorized, in the name and on behalf 
of that company, to execute and deliver to the 
President and Board of Directors of the Harlem 
Company a contract of indemnity against any and 
all loss, damage or liability resulting from any claim 
or suit on account of the execution of said contract 
and the performance thereof. Such contract to be 
in substantially the form now submitted to this 
meeting. 

Following this resolution is a letter addressed to 
the President and Board of Directors of the New 
York and Harlem Railroad Company promising the 
indemnity as follows: 


‘‘ That in case the said second supplementary con- 
‘‘tract shall be executed by and in behalf of your 
‘company, this company will indemnify and hold 
“harmless each and every director of your company 
‘against any and all damage or liability (if any there 
‘“‘shall be) because of or resulting from any claim or 
‘suit of any dissentient stockholder of your company, 
‘fon account of the execution of said second supple- 
‘“mentary contract and the performance thereof, and 
‘‘from time to time the Central Company will exe- 
“cute and deliver to you further assurance in the 
“premises as from time to time may become neces- 
‘‘sary ” (Stip., p. 498). 


This letter was signed 8. R. Callaway, president; 
and Edward Worcester, as secretary of the Central 
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Company, sealed with the seal of the company and 
delivered to the Harlem Company on April 4, 1900. 

The resolution authorizing the contract of. in- 
demnity was adopted on motion of Mr. Twombly. 
Thus, C. M. Depew, F. W. Vanderbilt, S. F. Barger 
and H. McK. Twombly, as directors of the Central 
Company, voted that the Central Company should 
indemnify themselves and others as directors of the 
Harlein Company against all damages for authoriz- 
ing the execution of the second supplementary con- 
tract. On the same day, April 4, 1900, a meeting of 
the executive committee of the Harlem Company 
was held, at which there were present five 
directors; of whom C. M. Depew, F. W. Vander- 
bilt, H. McK. Twombly and 8. F. Barger were 
directors of the Central Company and had just 
acted as the Executive Committee of the Cen- 
tral Company. Mr. Depew was called to the 
chair; he laid before the committee a communi- 
cation from the Central Company advising that 
that company had arranged for the discontinn- 
ance of the Hitchcock action and the pending litiga- 
tion between the Central and Harlem Companies, 
and for indemnifying the directors of this company. 
The chair stated that Mr. Stetson, who was present, 
as counsel for this company, advised that the discon- 
tinuance of the Hitchcock action would constitute a 
final determination within the meaning of the reso- 
lution of the Board of Directors of the Harlem Com- 
pany adopted November 25, 1898. Thereupon, by a 
unanimous vote, the secretary of the company was 
authorized and directed to execute and deliver, 
under the seal of the company, the second supple- 
mentary contract, and that upon such execution the 
contract should be in full force, although the signa- 
ture of the vice-president of the company might be 
affixed after such delivery (Stip., p. 495-496). 

The foregoing review of the steps and proceedings 
which culminated in the second supplementary 
contract must convince the Referee that the dispute 
was not real but feigned, and that there never was an 
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intention upon the part of the dominant and con- 
trolling directors of the Central and Harlem com- 
panies to obtain a judicial construction of the rights 
of either the Central or the Harlem Company under 
the lease of 1873. The outlined plan, the activities of 
the common directors towards a dispute and compro- 
mise, the contradictory votes of the common direct- 
ors, one day voting as Harlem directors that the 
Harlem had the right to pay off the bonds and issue 
the new mortgage, the next day as Central direct- 
ors, voting that the Harlem Company was without 
any such right; this repeated day after day, until 
the self-stultification was too glaring for real 
transactions—all indicate that a real determina- 
tion of the rights of the parties under the lease 
of 18738 was not the object sought, but that 
the real object sought was, as the outlined plan 
indicated, an apparent compromise which should 
result in depriving the Harlem Company of its 
legal rights and give to the Central Company a share 
of the saving in interest, and the greater share of 
such saving. This was the result accomplished, and 
this was the result to which every act and_ pro- 
ceeding from April, 1897, to April 4, 1900, on 
the part of the common directors, pointed. Con- 
sider how easy it was to have obtained a judicial con- 
struction of the lease with speed and promptness had 
such construction been at all desired! All that it 
was necessary to do was to make an agreed case 
and submit the question as to the rights of the 
parties under the lease of 1873 to the Appellate Di- 
vision of the Supreme Court. A demurrer to the 
complaint of the Central Company would also have 
involved and secured a construction of the rights of 
the parties under the lease. Neither of these obvious 
courses was pursued, but the action was suffered to 
drag along until it was ripe enough to furnish a 
color of consideration by its discontinuance for the 
compromise which had been planned and intended 
from the first. 
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(6.) It is clear too, that the suit of the Central 
Company against the Harlem Company was buta 
piece of machinery for securing a reduction in the 
rental of the Central Company. 

The complaint in the Central action claims that 
the Harlem Company is under obligation imme- 
diately to issue to it $12,000,000 of bonds with which 
to retire the CONSOLIDATED MORTGAGE BONDS (Para- 
graph XXIV., p. 25). 

There is not a suggestion in the complaint that 
the Central Company had paid the CoNnsoLIDATED 
MORTGAGE BONDS, which payment by Article 6 of the 
Lease is a condition precedent to its right to demand 
the issue of new bonds by the Harlem Company; but 
the bald claim is made that without such payment 
by the Central Company it had the right to demand 
from the Harlem Company the issue to the Central 
Company of $12,000,000 of new bonds. 

The complaint then alleges (Paragraph XXX., p. 
27), that the issue of the new bonds by the Harlem 
Company will work great and irreparable loss and 
injury to the plaintiff, its property and business, 
and the value of the stock of its stockholders. 
Judgment is then prayed that the Harlem Company 
be adjudged to issue the mortgage for $12,000,000; 
that it be adjudged that the plaintiff has the right 
to pay and discharge the $12,000,000 CONSOLIDATED 
MORTGAGE BONDs; and that the defendant company, 
its directors and officers be enjoined and restrained 
from issuing a mortgage to the Guaranty Trust 
Company, and that the seven persons who then con- 
stituted the majority of the directors of the plaintiff 
and defendant’s company, be restrained and per- 
petually enjoined from doing any act or thing in 
furtherance or aid of the claims of the Harlem 
Company. 

The provisions of the Sixth Article of the Lease 
make payment by the Central Company of the con- 
SOLIDATED MORTGAGE BONDS a condition precedent to 
its right to demand from the Harlem Company the 
issue of any bends. 
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The Referee’s decision adjudging that the Harlem 
Company had the right to issue the new bonds 
and pay off the CONSOLIDATED MORTGAGE BONDS 
answers in every particular the claim of the com- 
plaint in the Central suit that the Harlem Company 
was withoutsuch right. The allegation in the Cen- 
tral complaint against the Harlem Company that 
the issue of the new bonds would occasion irrepar- 
able injury to the Central Company has neither 
foundation iu fact or law, even assuming that any 
covenant in the lease of April, 1878, prevented such 
issue. 

How could the Harlem Company possibly be in- 
jured by a violation of that covenant, assuming, 
which is not the fact or law, that it prevented such 
issue?’ Any new mortgage or new bonds would be 
subordinate to the lease to the Central Company, 
even in the absence of an express provision to that 
effect. This was expressly decided upon the motion 
to dismiss the complaint. In the opinion delivered 

upon that motion the Referee said: 


‘But a mortgage created by the Harlem Com- 
pany on its reversionary interest was not prohibited 
by the sixth article, and such a mortgage without 
express provision to that effect, would be subject 
and subordinate to the lease.” But the mortgage, 
the issue of which was sought to be restrained in 
the action of the Central Company, was expressly 
made subject to the lease, since it contains a provis- 
ion to that effect (Stip., p. 168), which is as follows: 
‘*Subject, however,” * * * ‘‘to the rights of 
the New York Central and Hudson River Rail Road 
Company in respect to any of said property” * * * 
‘‘under the lease above mentioned, bearing date 
April 1, 1873.” 

It is too plain for argument, that as the proposed 
mortgage did not affect the leasehold rights of the 
Central Company, and that as the issue of the new 
bonds could not in any degree increase its obliga- 
tions to the Harlem Company, neither irreparable 
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or other injury would be occasioned to the Central 
Company by their issue, 

Assuming that Article V. of the lease prohibited 
the issue of the new bonds, all that would have 
happened by their issue was a technical breach of a 
covenant, the breach of which did not disturb or 
affect the rights of the Central Company as lessor 
and could not possibly occasion it any damage. 

The complaint of the Central Vompany in its suit 
against the Harlem Company was, therefore, not 
only untrue in its material allegation, but utterly 
failed to state any fact constituting a cause of action 
in equity. An allegation of irreparable injury un- 
accompanied by a statement of facts showing 
that the injury will be irreparable is always treated 
and regarded as insufficient, and where, the injury is 
pecuniary damage, a court of equity never interferes 
unless there be an allegation that the party occasion- 
ing the damage is irresponsible. 

It is confidently submitted that the Central-Har- 
lem litigation was in its entire scope and breadth 
neither more nor less than a detail of the plan to 
secure to the Central Company a reduction of rental. 


Iil, 


Boards of directors constituted as 
were those of the Central and Har- 
lem companies could not legally com- 
promise a dispute between their re- 
spective companies under the circum- 
stances disclosed by the evidence. 


(a.) It is manifest from a review of the evidence 
that the directors of the Central Company, who 
were at the same time directors, officers, members 
of the Executive Committee and proxies for stock- 
holders in the Harlem Company, dominated and 
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controlled the latter company. The Boards of Direc- 
tors of the two companies being thus constituted 
and many of the members being interested as stock- 
holders in both companies, they were incapable of 
creating and compromising a dispute as respects the 
rights of the respective companies under the lease. 

The general rule as to the power of corporations to 
settle and adjust controversies arising between 
them, is not disputed. That rule applies undoubt- 
edly with full force to corporations having inde- 
pendent Boards of Directors dealing with each other 
at arms’ length. It is submitted it can have 
no application to a case like the present, where 
the question is simply one as to the correct con- 
struction of a written instrument and the rights of 
the parties thereunder, and where the disputing 
parties are managed, governed and controlled by the 
same directors who, inthe creation of the dispute 
and its compromise, have diverse and conflict- 
ing duties and obligations, and who, in their 
character of trustees, in the creation and compro- 
mise of the dispute, represent distinct, independent 
and adverse beneficiaries, and hostile and conflicting 
interests. 

It is the settled law of this State that in equity 
directors of corporations are trustees and are charged 
with the duties, responsibilities and subject to the 
disabilities of trustees, the same as ordinary trustees 
(Bosworth vs. Allen, 168 N. Y., 157, 164-166). 
When a trustee finds himself standing in a relation 
either to trust property or with respect to the per- 
formance of some duty relating to his trust, as that 
he is called upon to decide concerning the rights 
and interests of adverse and hostile beneficiaries 
whom he represents, there is but one proper course 
forhim to pursue, whether he bean executor, ad- 
ministrator or an ordinary trustee, and that is, to 
submit the question of the rights of the beneficiaries 
whom be represents to the decision of the Court, or 
to the beneficiaries themselves upon a full disclosure. 
He is not permitted to create a dispute with 
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himself and then compromise it with himself, or to 
create a dispute between his beneficiaries and then 
compromise it, as was done in the case at bar. Nor 
is there anything in the statement in the Referee’s 
opinion in this case, ‘‘ that the trend of recent 
judicial authority tends to support the rule that cor- 
porations may make fair and reasonable contracts 
with each other, although they have common direc- 
tors, and that such contracts are neither void nor 
voidable per se,” at variance with the contention 
made that it was not competent under the circum- 
stances of this case for the directors of the Central 
Company, who were directors of the Harlem Com- 
pany, to create a dispute between themselves and 
then compromise it. None of the considera- 
tions stated as leading to the conclusion expressed 
has any application to the circumstances of the 
dispute and compromise in question. The reason 
given for the rule expressed is ‘‘the great ex- 
pansion in recent times of business corporations, 
the intimate relations which often exist between 
them, the participation in many cases of the 
same persons in the management of corpora- 
tions, between which occasions may arise for mu- 
tual business arrangement, and the necessity of 
establishing a workable rule which, while protect- 
ing the interests of each corporation and its stock- 
holders, shall not render such arrangements imprac- 
ticable, has led to a modification of a stricter rule 
which in some of the earlier cases has been declared, 
by which contracts between corporations having 
common directors are voidable at the election of 
either.” 

None of these reasons apply to the case at bar. 
No occasion for mutual business arrangements be- 
tween the Central and the Harlem Companies could 
possibly arise. The Harlem Company, at the date 
of the alleged dispute and its compromise, was en- 
gaged in no business except the collection of its 
rentals from the Central and the Metropolitan Com- 
panies, and the distribution of those rentals by way 
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of dividend to its stockholders. There was no oc- 
casion for any workable rule to conserve business 
arrangements between the two companies, and 
hence it is insisted that the case presented by the 
evidence, of. a dispute created and compromised 
with respect to legal rights of beneficiaries having 
common trustees, but adverse and conflicting inter- 
ests, is not a case which comes within the rule that 
common directors may make fair and reasonable 
contracts between and on behalf of corporations 
they represent. 

There is abundant authority in support of the 
proposition that where common directors constitute 
a majority in each board, their action as respects 
transactions between the two companies thus repre- 
sented is invalid, under the circumstances disclosed 
by the evidence. 

Taylor on Private Corporations (5th 
Kd.), p. 646. 

1 Morawetz on Corp., Secs. 529, 530. 

Pearson v. Concord R. R. Corp., 62 N. 
H., 537. 

Met. El. FR. Co. vy. Man. Hl. R. Co., 11 
Daly, 877, 485. 

Wet GC. COMV s LOM mace. 1 CO. 44 Ns 
J. Hg., 568. 

Frizggerald v. F. & M. Cons. Co., 44 
Neb., 463. 

Stokes v. Phelps Mission, 47 Hun, 570. 

Goodin v. Cin. & Whitewater Canal 
Co., 18 Ohio St., 169, 182-183. 

Parsons v. Tacoma Smelt. & Refining 
Co., 25 Wash., 499. 

Goodell v. Verdugo Canon Water Co., 
138 Calif., 308; 8. c. 71 Pac. Rep., 354 
(Jan., 1903). 


In Taylor on Private Corporations (5th Ed.) Sec. 
644 (p. 646), the author says: 


‘* And it has been finally held, and with 
‘“such propriety of reasoning as to lead one 
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‘‘ to believe that the rule will remain fixed 

‘“that when common directors constitute a 

‘““ majority in each board, the two boards of 

‘“ directors cannot in the same transactions 

‘* validly represent two adversely interested 
‘ corporations.” 


In Pearson v. Concord R. R. Corp., 62 N. H., 537, 
contracts between railroads having a majority of 
common directors, and compromises of claims 
effected through such common directors, were set 
aside regardless of their fairness. 

The Court said (p. 545): 


‘“ Tt was for the interest of the upper com- 
‘panies to procure the lowest rates, and their 
‘* directors were bound to use the knowledge 
‘“they had derived from the confidence re- 
‘posed in them as directors to attain that 
‘result; and the interest of the Concord was 
** to procure the highest rates, and its direc- 
‘tors were bound to use their special knowl- 
‘edge for the advantage of that company. 
‘‘Their interests being conflicting, it was 
‘impossible for common directors to procure 
‘‘the lowest rates for one party and the 
“highest rates for the other. ‘ No man can 
‘serve two masters.’ They were not arbitra- 
‘tors, called in to adjust conflicting claims, 
‘nor were they disinterested. * * * By 
i * taking the control of the Concord, the upper 
‘ companies disabled it as a contr acting g party. 
‘‘Tn fixing the rates of that company for 
‘‘ their business, they were contracting with 
‘themselves. Whena transaction is a fraud 
‘in law, it is unnecessary to prove a fraud in 
“fact nor is it permissible to show that the 
‘¢ transaction was an honest one. Coburn v. 
‘Pickering, 38 N. H., 415. The justness 
‘‘of the contracts made with them- 
‘selves and of the votes they passed 
‘as directors of the Concord Rail- 
‘¢ road for their own benefit does not impart 
‘‘ any validity or legality to those contracts or 
“votes. If such contracts were to stand 
‘ until shown to be fraudulent and corrupt, 
‘the result, asa general rule, would be that 
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‘they must be enforced in spite of fraud or 
‘‘corruption (Railway Co. vs. Dewey, 14 
SaMich., 470). 


And at page 546 the Court said further: 


‘* The question whether the contracts made 
‘“ by the defendants for rates over the lower 
‘‘roads are fair and just, and whether the 
‘‘upper companies have valid and legal 
‘* claims against the Concord, cannot be Hti- 
‘* gated or contested with the upper com- 
‘* panies by a board of Concord Railroad di- 
‘* rectors whose interests are opposed to those 
‘of the Concord, and are in harmony with 
‘* those of the upper companies. 

‘© In the making of these contracts and in 
‘the settlement of these claims, the stock- 
‘* holders of the Concord have the legal right 
‘to the services of directors whose interests 
‘“are not hostile to their interests. A director 
‘* or stockholder in the Northern or B.C. & 
‘*M. Company is not such a director. It may, 
‘“for most purposes, be convenient and de- 
“sirable that the same person or persons 
‘* should act as directors of two or more roads 
‘‘forming parts of a continuous line. 
‘“For many purposes. their interests 
‘‘are not adverse. The harmonious work- 
‘““ing of the several parts, when a 
‘‘large portion of its business is 
‘‘ the transportation of goods and passengers 
‘* over the whole line, requires unity of pur- 
‘* pose and management. Burke v. Concord 
Pee eeOlIN. tinalGO, 233.0934. se butehow- 
‘* ever all this may be, the right of the stock- 
‘* holders of a single road, that it shall be 
‘operated primarily in their own interest, 
‘“* cannot be overridden or displaced by direc- 
‘‘ tors occupying inconsistent relations.” 


The Court states its conclusion on this part of the 
case at page 548, as follows: 


‘* Our conclusion upon this part of the case 
‘* is, that the directors of the Concord could 
‘“not make the contracts with the upper 
‘“companies, nor settle the claims of those 
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‘“companies against the Concord. For the 
“transaction of that part of the business of 
‘* their oftice they were disabled by the under- 
‘ standing on which, the purpose for which, 
‘“ and the interest in and by which, they were 
‘‘ elected.”’ 


In Fitzgerald v. Fitzgerald & Mallory Cons. Co., 
Mo. Pac. R. R. Co. et al., 44 Neb. 463, the actions 
of the common majority directors of a construction 
company anda railroad company were under review 
at the suit of a dissenting minority stockholder. In 
considering this matter the Supreme Court of Ne- 
braska said (pp. 490-491): 


‘© Another intrinsic vice of the transaction 
‘is that a majority of the directors of the 
‘“construction company were, by reason of 
‘‘ adverse interest, disqualified to act therein. 
‘* The action of February 7, 1887, differs from 
‘that resulting in the disposition of the 
‘bonds, since the Missouri Pacific Company 
““ was one of the contracting parties, and rep- 
‘‘resented at said meeting by Mr. Gould, 
‘* whose dominion over both corporations, it 
‘‘ appears, was absolute. Thedirectors of the 
‘* construction company present thereat were 
‘* Messrs. Mallory. who acted as president, 
‘Cross, George Gould and Sage, the two 
‘latter being also directors of the Missouri 
‘* Pacific Company. One who is agent for 
‘‘two parties cannot, in the absence of ex- 
‘“ press authority from each, represent both 
‘in a transaction in which their interests 
‘‘ conflict. (Morawetz, Corporations, 528; 
‘*Mechem, Agency, 455.) And never was the 
‘‘ infallible truth that aman cannot serve two 
‘(masters better illustrated than by the 
‘‘facts of this case. Each party to the 
‘Caoreement was interested In — secur- 
“ing the most advantageous’ terms 
‘consistent with fair dealing and 
“ the rights of the other, hence Messrs. Gould 
“and Sage could not at the same time protect 
‘“the rights of both corporations. Conceding 
‘‘the personal integrity of the directors 
‘“ named, as well as of Mr, Cross, who acted 
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‘‘ with them, still the law has placed the seal 
‘* of its disapproval upon the transaction and 
‘* pronounced it fraudulent, not on account 
‘‘of any imputed evil purpose on their part, 
‘but from motives of public policy. It was 
‘‘ said in Gorder v. Plattsmouth Canning Co., 
‘* 36 Neb., 548: ‘The relation of directors to 
‘“the stockholders of a corporation is not 
‘‘essentially different from that ordinarily 
‘existing between trustees and cestuz que 
‘trust. Courts of equity will set aside such 
‘‘contracts for fraud, and generally on a 
‘slight showing of fraud on the _ part 
‘‘of the trustee;’ and the proposition that 
‘‘this transaction is fraudulent as against 
‘the construction company, without regard 
‘‘to the motives of the directors named, is 
** sustained by the following among the many 
‘“cases which might be cited to the same 
‘‘ effect: United States Rolling Stock Co. v. 
mea tlanticuac Gam Vy colismC O-ne Stn ome 00, 
* Kitchen v. St. Louis, K. C: & N. R. Co., 69 
‘“Mo., 204; Flagg v. Manhattan R. Co., 4 
‘“Am. & Eng. R. R. Cases, N. Y., 141; Beach, 
‘* Private Corporations, 247.” 


Stokes v. Phelps Mission, 47 Hun, 570 (Genl. T., 
ist Dept., 1888), was another case where two cor- 
porations having common directors were held inca- 
pacitated to contract with each other. 

The Court (Van Brunt, P. J.) says, at page 573: 
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The principle that corporations have com- 
‘‘ mon officers and trustees cannot enter into 
‘* valid contracts with each other has become 
‘* well established in the jurisprudence of this 
‘country and in England (Metropolitan Ele- 
“vated Railway Co. v. The Manhattan 
‘Railway Co. 11 Daly, 8738, and _ cases 
‘* there cited), and needs no elaboration here. 

‘It is held that each corporation has the 
‘‘ right to the unbiased counsel of each of its 
‘* officers and trustees; and where an officer 
‘or trustee is connected with two different 
‘* corporations. each, in any dealings between 
‘the two, will be deprived of that to which 
‘* they are entitled, viz., the unbiased aid and 
‘* counsel of such trustee; and, therefore, they 
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“must not contract, and if they do so, such 
“contract will be set aside at the instance of 
‘any party having the right to call the 
‘* transaction in question.” 


In Parsons v. Tacoma Smelting & Refin. Co., 25 
Wash., 492, a lease from one corporation to another 
was set aside, where a common director’s vote was 
ee to pass the resolution for the lease at the 

oard. 


The Court said (pp. 496-497): 


“1. At the trustees’ meeting there were 
‘“‘ present four of the board of seven—Ander- 
‘“son, Oakes, Browne and Rust—of whom 
‘* Rust was a promoter and trustee of the new 
‘‘ corporation, and controlling a majority of 
‘“ the stock in the old company. Section 4257 
‘“ Bal. Code, declares: 


‘** A majority of the whole number of 
‘“* trustees shall form a board for the 
‘* * transaction of business, and every de- 
‘cision of the majority of the persons 
‘“* duly assembled as a board shall be 
‘“ “valid as a corporate act.’ ” 

‘“ It is maintained by counsel for respond- 
‘“ents that the statute makes every act of a 
‘“majority of a quorum, when assembled, 
‘“ valid, and that the statute is merely con- 
** firmatory of the existing rule at common 
‘Jaw. This view of the validity of such 
‘* action seems to omit a consideration of the 
‘“ trust held by the director. Each occupies 
‘*a fiduciary relation to the corporation and 
‘*to each stockholder. He must faithfully 
‘* perform his trust. The ordinary obligation 
‘‘ attending trust relations attaches to the 
‘* trustee of a corporation. The policy of the 
‘“law forbids a trustee to assume a double 
‘‘ function where there are adverse interests 
‘* considered.” 


In Higgins vs. Lansingh, p. 154 Ill., 301, a settle- 
ment between acorporation and its creditors, which 
was adopted at a meeting of the board of managers, 
where three of the six managers present were either 
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creditors or connected with creditors, was held to be 
invalid on account of such adverse interest, regard- 
less of the fairness. 

The Court said (p. 368): 


66 
66 
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‘* However that may be, we think it clear 
that the three managers, J. Woodbridge 
Smith, Turner and Blodgett, were by rea- 
son of their being interested adversely to 
the company, incapable in law of acting 
and voting, as managers of the company, 
in making this settlement. They were 
acting as the agents of the corporation in 
making a contract with themselves and 
others interested as creditors, or with the 
creditors, of the company, when their in- 
terests were in conflict with the interest of 
the company, and while the peculiar cir- 
cumstances attending this transaction may 
have been such that they could fairly do 
what appeared to be for the best interests 
of both the corporation and the creditors, 
still the law will not permit the agent to so 
deal v7ith himself in transacting the busi- 
ness of his principal as to bind the latter so 


‘that he cannot avoid the transaction 1) 


Morawetz on Private Corp., Secs. 517, 
525). It will be noticed that without the 
vote of one or more of the three man- 
agers in question the resolution could 
not have been adopted. Under the by- 
laws it took four managers to constitute a 
quorum for the transaction of business of 
such a character—the same number re- 
quired in the absence of any by-law on the 
subject, the board consisting of seven mem- 
bers. Whether the three members who 
were disqualified should be treated as pres- 
ent or absent isimmaterial, for if treated as 
present, and with the others forming a 
quorum, three was nota majority of this 
quorum voting for the resolution when 
their votes are excluded; and if treated 
as absent, then no quorum of the board 
was present.” 


In Thomas v. The Brownville, Ft. K. and Pac. 


Ry. Co. 


, 2 Fed. Rep., 877, where it appeared 
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that two members of the directorate of a railway 
company, after the execution of a contract for con- 
struction, associated themselves with the persons 
who had taken that contract, the Court held that 
the contract was voidable at the option of the stock- 
holders. 


The Court stated its conclusion on this point as 
follows (p. 878): 


‘<1. That the admission into the construc- 
‘“ tion company, under the construction con- 
‘“‘ tract, of two officers of the railroad com- 
‘pany, was unlawful and vitiated the con- 
‘tract. It matters not whether the contract 
‘“ was entered into with the understanding 
‘‘ that the two railroad directors were to be 
‘“admitted or not, their presence as parties 
“on both sides during the progress of the 
‘“ work, and when payments and settlements 
were to be made under the contract, is 
“enough. Wardell v. R. Co., 4 Dillon, 33; 
TAR WOsUs; LOOK, 09 Mes 2t0ne 
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The Court then considered an alleged ratification 
by the board of directors of the railway company, 
and said (p. 879): 


‘* A ratification, to have this effect, must be 
‘““made by a board composed of disinterested 
‘‘ directors. It is not enough that such a 
** contract has been ratified by a board com- 
‘posed in part of the interested directors. 
‘The least that can be required in such a case 
‘Cig that the directors concerned in the con- 
‘* tract shall resign, and allow their places to 
‘be filled by persons who can, without bias, 
‘‘represent the interests of the corporation, 
‘‘and particularly of the individual stock- 
“* holder.” 


In this case it also appeared (p. 880) that the par- 
ties with whom the construction contract was 
made agreed to relieve certain stockholders of the 
railway company (including all the directors) from 
any further liability for assessments on their stock, 
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This, the Court held, also made all the directors ad- 
versely interested. 

It was held in Anderson v. Aronson, 3 How. Pr., 
N. S., 216, that the presence of an interested direc- 
tor at a meeting where the resolution is passed, 
invalidated the resolution. 

The Court said (p. 229): 


‘‘T am of the opinion that the presence of 
‘‘ Rudolph Aronson at those meetings viti- 
ated the action of the directors in respect to 
all matters which related to his individual 
interests. If authority is necessary for this 
conclusion, the able opinion of Justice Van 
Brunt in the case of the Metropolitan Ele- 
‘“vated Railway Company agst. Manhattan 
‘“ Railway Company (14 Abbott New Cases, 
*¢ 108, 298, 294), may be cited. In that case, 
the learned Justice, after an elaborate re- 
view of numerous cases, at page 293, says: 
‘The rule, therefore, seems to be clearly 
established that the question of minority 
cannot be considered in determining the 
right in equity to avoid a contract. The 
presence of one disqualified director is just 
as fatal to action which cannot be repudi- 
ated as the existence of a dozen. It being 
impossible to ascertain the amount of in- 
fluence which each director exerts, or which 
he fails to exert in opposition to action in 
which he is interested, the only rule which 
can be adopted, or which can be applied 
with any certainty, is that if there is even 
‘‘ one director who is disqualified, the whole 
‘action of the board is subject to repudia- 
B a (see also Butts agst. Wood, 37 N. Y., 
317).” 
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IV. 


The second supplementary contract 
is so unjust and unfair in its provi- 
sions and so manifestly in the interest 
of the Central Company and against 
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the interest of the Harlem Company, 
that, having been authorized by 
directors of the Central Company, 
who were at the same time directors 
of the Harlem Company, it is voidable 
at the suit of the plaintiffs. 


(a.) In the opinion delivered by the Referee upon 
the motion to dismiss the complaint, speaking of 
the reasonableness and fairness of the second sup- 
plementary contract, he stated: 


‘“It is manifest, if I have properly con- 
strued the lease, that the compromise agree- 
ment was against the interests of the Harlem 
Company and its stockholders and in the in- 
terest of the Central Company, its stockhold- 
ers and bondholders. What the Harlem Com- 
pany lost and what the Central Company 
gained thereby, measured by the life of the 
lease, amounted to a vast aggregate. The 
transaction challenges the closest scrutiny into 
the circumstances which led to and termi- 
nated in an agreement so injurious to the 
Harlem Company.” 


Again, speaking of contracts between corporations 
having common directors, it was observed: 


‘* But they awaken the attention of a court 
of equity, and if there is actual fraud, or if 
they were made to accomplish some private 
or selfish purpose to the injury of stockholders 
destructive of their rights, or are oppressive 
or unfair, or if by contrivance or collusion or 
undue influence the interest of the stock- 
holders has been sacrificed, and their legal or 
just rights disregarded or overborne; in 
these and like cases the courts will interfere 
at the instance of the corporation injured and 
prevent their execution, or if executed will 
rescind and set them aside.” 


The rule as stated by the Referee, is approved and 
applied by the following authorities and whenever 
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the contract or transaction was found to be unjust 
or unfair it was set aside. 

2 Cook. on Corp., Sec. 658 and cases 
cited. 

3 Thompson on Corp., Sec. 4079. 

Munson v. S.G.&C. BR. R. Co., 108 
N. Y., 58, 73-74" 

Met. Hled. Co. v. Man. El. Co., 11 
Daly, 373, 503, 515. 

Burden v. Burden, 159 N. Y., 287, 3807. 

Wye Cent.-Ins- Co.-v_ Nat. roe ins. 
Co., 14 .N. Y., 85. 

Barr-v.N; Y., bale & WoRSE, Co. 
52 Hun, 555. 

UsS-1ce.Co. v- heed, 2 Hows Pri, N: 
Se, 258. 

Anderton v. Aronson, 3 How. Pr., N. 
S., 216, 229. 

Wardell vy. UP: RoR, Cor, 103 ULS.,; 
651. 

Twin Lick Co. v. Marbury, 91 U. S., 
587. 

Coevil.d& W._R. Rk. Co., 62 Fed. 
Rep., 531. 

oan Diego, Ol. &- LIBS: huiCorv: 
Pacifie Beach Co., 33 L. R. A., 788 
(112 Calif., 53). 

The Evarsville Pub. Hall Co. v. The 
Bk. of Commerce, 144 Ind., 34. 

Smith v. Wells Mfg. Co., 148 {nd., 338, 
345. 

Lnbrary Hall Co. v, Pittsburgh Assn., 
173 Pa. St., 30, 41. 

Grant v. United, &c., Ry., L. R., 40, 
Ch. D., 135. 

Leathers v. Janney, 41 La. Ann., 1120. 

Bill v. W. U. Tel. Co., 16 Fed.Rep., 14.’ 

O’Connor Min., &c., Co. v. Coosa Fur- 
nace Co., 95 Ala., 614, 617. 

Memphis, &c., R. R. Co. v. Woods, 88 
Ala., 680. 
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The injustice, unfairness and oppressive character 
of the second supplementary contract in question 
is too apparent to require argument. 

Counsel for the defendants, as we have already 
seen, admits that the value of the demised property 
has increased, and yet by the terms of the second 
supplementary contract the rental is reduced $220,- 
000 per annum. 

In the division of the saving of interest the greater 
share is given to the Central Company, namely, 
$220,000, being $20,000 in excess of the amount al- 
loted to the Harlem Company, amounting, for the 
unexpired term of the lease to upwards of $7,400,- 
000. The excess of $20,000 a year given to the Cen- 
tral Company was so given upon the childish plea, as 
stated in the circular to the stockholders of the Har- 
lem Company, that the amount allowed the Harlem 
Company was the nearest possible approach to ex- 
actly one half, if an even percentage be adopted. It 
is clear that $220,000 a year would be just as near 
an even percentage on the $10,000,000 capital of the 
Harlem Company as it would be upon _ the 
$115,000,000 capital of the Central Company. This 
bonus of upwards of $7,000,000 to the Central Com- 
pany is convincing evidence of the unfairness of the 
contract, and that the interest of the Central Com- 
pany was the chief care and the sole solicitude of 
the controlling Central directors. 

Other particulars in which the second supple- 
mentary contract sacrificed and disregarded the in- 
terests of the Harlem Company and its stockholders 
were enumerated by Mr. Milburn in his oral argu- 
ment, a printed copy of which is herewith sub- 
mitted. 

The second supplementary contract bears upon 
its face, when read in the light of the circum- 
stances surrounding its execution, convincing evi- 
dence of the deliberate intention of its promoters to 
protect and secure the interests of the Central Com- 
pany, at the expense of the rights and interests of 
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the Harlem Company and the great body of its 
stockholders. 


Vv. 


The vote of the stockholders of the 
Harlem Company in_approval of the 
second supplementary contract is not 
binding upon the plaintiffs nor effect- 
ual to estop them from questioning 
the validity of that contract. 


(a.) The circular issued to the stockholders was 
misleading and did not fully apprise them of their 
rights and interests under the lease of 1873, which 
the second supplementary contract surrendered and 
sacrificed. 

The stockholders were advised by the circular 
that as a result of the pending litigation between 
the Central and Harlem Companies ‘‘one or the 
other must gain either the whole or none of the 
benefit to be effected by the proposed saving in an- 
nual interest.” The stockholders of the Harlem 
Company were thus given to understand that judg- 
ment in the pending litigation between the two 
companies in favor of the Central Company would 
be decisive against the right of the Hariem Com- 
pany to share in any portion of the saving 
in interest effected by refunding the consoli- 
dated mortgage bonds. The stockholders were 
not informed that under the terms of the lease 
of 1873, the Harlem Company had the right to 
use its credit and borrow money and pay off the 
consolidated mortgage bonds, as is the fact be- 
yond dispute. Indeed, the entire burden of the 
argument of the counsel for defendants upon the 
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motion to dismiss the complaint was, that the sole 
right given to the Harlem Company was to pay the 
consolidated mortgage bonds in cash obtained in 
some other way than by mortgaging the demised 
property. Nor did the circular advise the Harlem 
Company, as is the fact, that there was in the Har- 
lem treasury $3,000,000 of available assets which 
could be used in the payment of the consolidated 
mortgage bonds to that extent, and which, if so 
used, would give to the Harlem Company an annual 
revenue of $210,000 after May 1, 1900, being $10,000 
per year in excess of the amount which the com- 
pany would receive under the second supplementary 
contract, which the circular advised the Harlem 
Company to approve. Nor did the circular advise 
the stockholders of the Harlem Company that the 
credit and resources of that company were amply 
sufficient, as is the fact established by the evidence, 
to borrow the money to pay off the consolidated 
mortgage bonds upon collateral trust notes secured 
by a collateral trust mortgage upon the lease of the 
Harlem Company to the Central Company, and the 
lease of the Harlem Company of its street railway 
property to the Metropolitan Street Railway Com- 
pany. On the contrary, the circular carefully sup- 
presses and conceals from the stockholders the rights 
of the Harlem Company under the lease of 1873, and 
gives them to understand that, unless they give 
their approval to the second supplementary con- 
tract, they may lose, through an adverse decision in 
the pending litigation, any share in the saving of 
interest resulting from the payment of the consoli- 
dated mortgage bonds. 

A circular, fully and fairly disclosing to the Har- 
lem stock-holders their rights, and the facts and cir- 
cumstances relating to the second supplementary 
contract, would have adverted to the following con- 
siderations: 


Through a majority of the directors of the Cen- 
tral Company being also a majority of the directors 
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of the Harlem Company the determination of the 
matter is necessarily with the stockholders. 

Since April, 1897, the Central Company has been 
endeavoring to reduce the rental payable to the 
Harlem Company under the lease of 1873, in the 
amount of half the saving of interest which may 
result from the payment of the Consolidated Mort- 
gage Bonds. 

The Harlem Company has authorized the issue of 
anew mortgage for $12,000,000 and the issue of 3} 
per cent. 100-year Gold Bonds, and can market the 
issue. 

There is pending a suit between the Central Com- 
pany and the Harlem Company denying the right of 
the Harlem Company to obtain the money to pay off 
the Consolidated Mortgage Bonds by the issue of 
these new bonds. 

It is of the first importance to the Harlem Com- 
pany and its stockholders that this suit be promptly 
. tried and an adjudication as to the right of the 
Harlem Company to issue the new bonds be obtained, 
as, in case the decision should be adverse to the Har- 
lem Company, it will still have the right to pay 
off the Consolidated Mortgage Bonds by the use 
of available assets amounting to $3,000,000, and by a 
collateral trust mortgage securing collateral trust 
notes or debenture certificates by the pledge of the 
lease of the Harlem Company to the Central Com- 
pany, and the lease of the Harlem Company to the 
Metropolitan Street Railway Company, which, after 
May Ist, 1900, will return a net revenue to the Harlem 
Company of $1,990,000, and after July 1st, 1901, will 
return a net revenue to the Harlem Company of 
$2,040,000. The security for this proposed issue of 
collateral trust notes or debenture certificates can 
be made by appropriate provisions in the collateral 
trust mortgage, far superior to that of the mortgage 
securing the proposed new issue of bonds, which the 
suit of the Central Company against the Harlem 
Company seeks to enjoin, as that mortgage only 
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covers the railroad property of the Harlem Company 
north of 42nd Street and does not include its street 
railway properties. 

The provisions in the collateral trust mortgage 


to give it such superiority as a security, could be as 
follows: 


The Harlem Company agrees never to mortgage 
or place or create any lien upon the property now 
leased by it to the New York Central and Hudson 
River Railroad Company or to the Metropolitan 
Street Railway Company, until the collateral trust 
notes or debenture certificates secured by this mort- 
gage and issued thereunder shall have been fully 
paid and discharged, principal and interest; and the 
Harlem Company further agrees that in the event 
of the termination for any cause during the life of 
this indenture of the lease of April, 1878, of the 
railroad properties of this company to the Central 
Company, then and in that event, this mortgage 
shall extend to and include and be a lien upon all 
the property, franchises, rights and privileges cov- 
ered by or included in either the lease of April, 1873, 
to the Central Company, or the lease of July 1, 1896, 
to the Metropolitan Street Railway Company, as 
and for further security for the payment of each 
and every collateral trust note or debenture certifi 
cate secured hereby or issued hereunder. 

As the property leased to the Metropolitan Street 
Railway Company is not included in the mortgage 
to which the Central Company objects, and as that 
property brings in a net annual rental of $400,000, 
which, capitalized at four per cent., gives a 
value of $10,000,000, it is plain that the security 
furnished by the collateral trust mortgage will be 
superior to that furnished by the proposed mort- 
gage which bas been authorized, and the issue of 
which the Central Company seeks to enjoin in the 
pending action. 

The collateral trust notes or debenture certificates 
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can befor the same term as the proposed new bonds, 
namely, 100 years, and bear interest at the rate of 
34 per cent. 

These debenture certificates can be offered to the 
stockholders of the Harlem Company with the 
privilege of subscribing for them in the proportion 
of the number of shares of stock held by each stock- 
holder to the entire issue, and this right of sub- 
scription can be made assignable, thus securing to 
the stockholders of the Harlem Company any pre- 
mium upon the issueless commission. The Harlem 
Company will under this plan receive the sum of 
$420,000 a year instead of $200,000 a year, as con- 
templated by the Second Supplementary Contract 
herewith submitted. 


It is only necessary to compare a circular so 
framed with the circular actually issued to the Har- 
lem Company stockholders to grasp and under- 
stand the extent of the injury done to the Harlem 
stockholders through the instrumentality of the 
circular actually issued to them. 

The circular having omitted to apprise the stock- 
holders of the Harlem Company of the rights of 
that company under the lease of 1873, and the facts 
and circumstances relating to the contract whose 
approval it sought, rendered the vote ineffectual 
for any purpose as against a minority stockholder, 
or even as against a stockholder participating in 
the vote. 

Cumberland Coal Co. vs. Sherman, 30 
Barb., dos: 

Gilman, C. & S. R. BR. Co. vs. Kelly, 77 
Ill., 426. 


In Cumberland Coal Co. v. Sherman (supra), 
where the Court had under consideration acts of a 
director adversely interested to his corporation, and 
reiterated the familiar rule as to the trust relation 
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and consequent disability under such circumstances, 
it was held that a ratification by the stockholders of 
such improper acts could only be valid after a full 
disclosure by the director of all the circumstances, 
and that the burden was on the director to show 
that such a full disclosure had been made and that 
the transaction was fair. 
The Court says (p. 574): 


‘*The trustee must show that he took no 
‘“advantage whatever of his situation; that 
‘“he gave to his cestuz que trust all the infor- 
‘“mation which he possessed or could obtain 
‘“upon the subject; that he advised him as he 
‘* would have done in relation to a third per- 
‘‘son offeiing to become a purchaser, and that 
‘the price was fair and adequate, and the 
‘‘onus of proving all this is upon the trustee; 
‘‘and these principles apply to all cases where 
‘“confidence is reposed.” 


The Court then considers the facts of the case in 
order to determine whether a full disclosure had 
been made, and in its discussion of that question 
says (speaking of the director) at page 576: 


‘Tf he had knowledge of them, it was 
‘* clearly his duty, when he sought the stock- 
‘‘ holders to obtain from them a confirmation 
‘¢ of this sale, to have made them acquainted 
‘* with the material facts as they truly existed. 
‘* Not having done so, it was a suppressio 
‘* veri; and whether made designedly or not, 
‘‘ is equally fatal, and the contirmation, if ob- 
‘¢ tained, will not avail him.”’ 


In Gilman, C. & S. R. R, Co. v. Kelly (supra), 
the Court, speaking of an alleged ratification by 
stockholders of a contract between two cor- 
porations having common directors, says, at page 
437: 

‘¢The ratification of the contract between 
‘the railroad company and the Morgan Im- 
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‘‘ provement Company by the stockholders’ 
‘“ meeting, insisted upon, constitutes no ob- 
‘* stacle to the relief sought. Whatever was 
‘* done at that meeting was not done with a 
‘* full knowledge of all the facts. It was not 
‘‘then known the president and two of the 
‘‘ directors would become members of the 
‘“Morgan Improvement Company, with 
‘“whom the contract had been concluded 
‘‘Had this important fact been known, it 
‘‘ might have changed the conclusion of the 
‘“ stockholders. No ratification will estop the 
‘‘ principal, unless he has been made aware 
‘of all the material facts and circumstances 
‘of the transaction that would in any way 
‘‘ influence his mind or affect the value of 
‘‘ the contract (Hoffman Steam Coal Co. v. 
‘“Cumberland Coal and Iron Co., supra; 
‘** Cockerell v. Cholmelly, 1 Russ. & Mylne, 
3 418).” 


(6.) It requires unanimous consent of stockholders 
to ratify and confirm contracts between corporations 
having common directors. 

Cook on Corporations, Vol. II., Sec. 
658, p. 1513 (5th Ed.). 


The author says, speaking of contracts between 
corporations having directors in common: 


‘Such contracts as these, however, are not 
void, and they may be validated by the unan- 
amous vote of stockholders; moreover, if the 
minority stockholders object to the contract, 
the Court will consider it and will sustain it if 
fair, and set it aside if unfair.” 


In the case of unjust and unfair contracts made 
between corporations having common directors, the 
right to object to such contracts is personal to each 
stockholder, and to insist upon their scrutiny as 
to their justness and fairness by a court of equity, 
and upon their annulment if found to be unjust and 
unfair, and plainly in the interest of one corporation 
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and against the interest of the other, as is the fact 
in the case at bar. 


(c.) The provisions of the Supplementary Contract 
of May 15th, 1882, require the unanimous consent of 
stockholders to any reduction of the annual rental 
secured to the Harlem Company by the lease of 
1873 (Exhibit ‘“‘B” annexed to complaint). 

This contract recites that it was the intention of 
the parties in the contract of lease bearing date 
April 1st, 1873, at the time that the contract was 
entered into, that the ternis and conditions of the 
first and second articles thereof should not be 
changed or amended by any action of the direc- 
tors of the parties thereto or of either of them nor 
any action of the stockholders of the respective 
parties. 

In this Supplementary Contract the Central 
Company covenants and agrees that the annual 
rent reserved by and to be paid under the provisions 
of the first and second articles of the contract of 
April Ist, 1873, shall be paid during the whole term 
of the contract at the times and in the manner 
therein provided, notwithstanding any future 
action of the directors of the parties thereto or of 
either of them or of the stockholders thereof. 
Articles first and second of the lease of April Ist, 
1873, fixed the annual rent to be paid thereunder at 
a sum which was equivalent to eight per cent. upon 
the capital stock of the Harlem Company of ten 
million dollars and seven per cent. upon twelve 
million dollars of consolidated mortgage bonds, 
amounting in the aggregate to an annual rent of 
one million six hundred and forty thousand 
dollars. 

The second supplementary contract, in direct vio- 
lation of the terms of the contract of 1882, reduces 
the rent reserved by Articles First and Second of 
the lease in the sum of two hundred and twenty 
thousand dollars a year, or upwards of eighty-two 
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million dollars in the aggregate for the unexpired 
term of the lease. 

The approval of such or any reduction of the 
rental reserved by Articles First and Second of the 
lease of 1873 by any number of the stockholders of 
the Harlem Company less than the whole number 
was a plain and manifest violation of the supple- 
mentary contract of 1882, and hence is not binding 
upon the plaintiffs or any minority and dissenting 
stockholder. 


(d.) The stockholders’ vote in approval of the 
Second Supplementary Contract should be no ob- 
stacle to the maintenance of this action, for the 
reason that of the shares voted in favor of approval 
of the contract, 65,041 shares were voted by Central 
directors, as follows: 


Stabe MONCAinens. «ci. 6,125 shares (Stip., p. 439). 
ORG s Clark Os cas 4 scien a: 1007 a {Stip., ps4 7): 
SD Babcock... sen. 50pw  ) obips pe +16). 
O.M: Depew. -........ 200 = = (Stips ps 418): 
Oa om DATE Eri. bia. «oe LOOR SS WiStip.. pall. 
F. W. Vanderbilt ..... 100 =“ = (Stip., p. 424). 


William K. Vanderbilt 18,718 ‘‘ (Stip., p. 424). 
Cornelius Vanderbilt... 39,648 ‘* (Stip., p. 424). 


otal targets. Go,041 


It is plain, therefore, that the shares owned and 
voted by the common directors formed a material 
part of the majority vote. 

Of the 146,519 shares which were voted in favor 
of the approval of the Second Supplementary Con- 
tract, 98,678 shares were voted by stockholders of 
the Harlem Company who were also stockholders 
of the Central Company (Stip., p. 489, Schedule 27). 

It thus appears that the majority of the votes cast 
in favor of the Second Supplementary Contract by 
the Harlem stockholders were cast by Harlem stock- 
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holders who at the same time were stockholders of 
the Central Company. 

The Referee has decided that the Second Supple- 
mentary Contract sacrificed the legal rights and was 
injurious to the Harlem Company and its stock- 
holders. Such being the fact, it shocks the con- 
science to say that a majority vote on shares, which 
majority only exists by counting the votes on shares 
owned by stockholders who were at the same time 
either common directors who had perpetrated the 
wrong complained of, or stockholders of the Central 
Company, can render a contract otherwise voidable, 
binding upon the minority stockholders, and pre- 
vent its scrutiny by a court of equity. 

It is not believed that such is the law. 

Farmers’ Loan & Trust Co. us. N. Y. 
ee Ny Re Com (oO Na Yeo 410: 


In that case Martin, J., quoted with approval the ~ 
following passage from Cook on Stock (Sec. 2, Cook 
on Corp., 5th Hd., § 662, p. 1528): 


““« The law requires of the majority of the 
stockholders the utmost good faith in their 
control and management of the corporation 
as regards the minority, and in this respect 
the majority stand in much the same attitude 
towards the minority that the directors sus- 
tain towards all the stockholders. Thus, 
where the majority are interested in another 
corporation, and the two corporations have 
contracts between them, it is fraudulent for 
that majority to manage the affairs of the 
first corporation for the benefit of the second. 
A court of equity will intervene and protect 
the minority upon an application by the 
latter.” (2 Cook on Stock and Stockholders 
[3d Ed.], Sec. 662, p. 945). The same principle 
is stated in 1 Morawetz on Private Corpora- 
tions (2d Ed., Sec. 529); 1 Beach on Private 
Corporations (Sec. 7); 2 Bigelow on Frauds 
(Sec. 645), and Beach on Mod. Kq. Juris. (Secs. 
132, 686).” 
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In Gamble vs. Q. C..W. Co,, 123 N. Y., 91, Peck- 
ham, J., says: 


“‘T think that where the action of a ma- 
jority is plainly a fraud upon, or, in other 
words, is really oppressive to the minority 
stockholders, and the directors and trustees 
have acted with and formed a part of the 
majority, an action may be sustained by one 
of the minority shareholders suing in his own 
behalf and that of all others coming in, etc., 
to enjoin the action contemplated.” 


An examination of the record in the Gamble case 
will disclose that the plaintiff owned 30 shares of 
stock; that the capital of the defendant, the Water 
Company, was $50,000, divided into 500 shares; 
that at the stockholders’ meeting 467 shares were 
voted in favor of the purchase of Mullins’ property, 
Mullins voting 131 of the 467 shares. Under these 
circumstances the Court held that as Mullins, the 
trustee, acted with and formed part of the majority, 
an action could be maintained by a minority stock- 
holder and the Court examined into the justness 
and fairness of the transaction, and as appears by 
the report of the case, ordered a new trial. 

In the case at bar we have a contract unjust, 
unfair and oppressive as to the minority stock- 
holders. We have the common directors and trus- 
tees who planned and authorized the contract act- 
ing and voting with the majority stockholders in its 
approval. 

A case is, therefore, presented which calls upon a 
court of equity to examine into the contract and 
scrutinize all the acts which resulted in its con- 
summation, notwithstanding there has been a 
formal vote by stockholders owning a majority of 
the stock in its approval. Especially is this true in 
a case where, as in the present, the stockholders 
were not fully and fairly advised of their rights and 
interests under the lease of 1873, or apprised of all 
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the facts and circumstances attending the authori- 

zation of the contract by the common directors. 
Among the cases supporting and illustrating the 

principle here contended for are the following: 


A lease made by directors and ratified by a major- 
ity of stockholders in interest in a rival corporation, 
in which a majority of such directors and stock- 
holders were interested, was held invalid at the suit 
of a minority stockholder. 

Meyer vs. o,sla RyeiCOwe WN) 18. 
Rep., 245. 


Where majority, in the interest of a rival corpora- 
tion in which they were largely interested, aban- 
doned a certain suit and wound up the company, 
such majority were held to be trustees of the profits 
for the minority. 

Menier vs. Hoopers Teleg. Works, L. 
R., 9 Chancery App , 350. 


Contract of sale inaugurated by directors under 
control of purchaser and ratified by majority, set 
aside where plainly against the interest of the cor- 
poration. 

Chicago Hansom Cab Co. vs. Yerkes, 
141 Tll., 320. 


Where dissolution of corporation has been brought 
about by majority directors and stockholders in the 
interest of a rival company, the transaction will be 
set aside at the suit of minority stockholder. 

Ervin. vs. O. Ry. & Nav. Co., 27 Fed. 
Rep., 625. 


Where two corporations are under the same vot- 
ing control and such control is used so as to sacrifice 
the interests of one corporation and advance that of 
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the other, a minority stockholder can have relief 
against the situation. 
Jacobus vs. Am. Min. Water Mach. 
Co., 38 Misc., 371. 
McLeary vs. The Erie Teleg. & Teleph. 
Co., 38 Misc., 3. 


VI. 


The transactions of the common 
directors which resulted in the mod- 
ification of the lease and the great 
reduction in rental were not con- 
ducted in good faith. 


1. The evidence is conclusive that the Second 
Supplementary Contract was the fruit and consum- 
mation of a pre-arranged plan, thus justifying the 
Referee’s suspicion expressed in his opinion upon 
the motion to dismiss the complaint. The com- 
promise not being a real transaction but mere 
machinery to furnish an apparent consideration for 
the modification of the lease, it follows that it could 
not have been made in good faith. Furthermore 
the discontinuance of the Hitchcock suit and the 
exaction of the Bond of Indemnity from the Cen- 
tral Company by the Harlem Directors are convin- 
cing evidence that the transactions resulting in the 
Second Supplementary Contract were not in good 
faith. Intent upon securing a reduction of rental, 
the common directors of the two companies acting 
as directors of the Central Company arranged for 
and purchased the discontinuance of the Hitchcock 
suit, the negotiations to that end being conducted by 
the counsel for the Harlem Company. The purchased 
discontinuance of the Hitchcock suit establishes, 
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that it was never from the very beginning the in- 
tention to submit the baseless claim preferred by the 
Central Company to adjudication. 

In the Hitchcock suit the rights of the respective 
parties were fairly presented and it was ripe for ad- 
judication. The object of the discontinuance of the 
suit was manifestly to prevent any adjudication 
of the rights of the Harlem Company under the 
lease, and to remove an obstacle to the execution of 
the Second Supplementary Contract, by which the 
Central Company was to save, in the language of 
its own circular to its stockholders, over two hun- 
dred thousand dollars per annum in fiwed charges. 
When to the purchased discontinuance of the 
Hitchcock suit, which was brought in the interest 
of all the stockholders of the Harlem Company, 
there is added the extraordinary contract of indem- 
nity, there remains no question, but that the plan 
disclosed by the evidence, was one throughout to 
benefit the Central Company at the expense of the 
Harlem Company. 

Consider the extraordinary features of the dis- 
continuance of the Hitchcock suit and the exac- 
tion of the contract of indemnity. The Central 
Company is seeking a reduction of its rental, the 
Central directors dominate and control both corpora- 
tions; the pendency of the Hitchcock suit prevents 
the execution of the Second Supplementary Contract; 
the Board of Directors of the Harlem Company, act- 
ing under the advice of eminent counsel, Messrs. 
Choate and Stetson, advised against the execution 
of that contract until the decision of the Court, or, 
as the resolution expressed it, the final determina- 
tion of the Hitchcock suit. The Executive Com- 
mittees of the Central and Harlem Companies then 
assumed to act. Arrangements are made for the 
discontinuance of the Hitchcock suit by the pay- 
ment to the plaintiff of two hundred shares of the 
Harlem stock, so that be should be placed in the 
game position he would be were the Second Supple- 
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mentary Contract never executed. The common 
directors dominate and control the Executive Com- 
mittee of both the Central and Harlem Companies 
and are about to authorize the execution of the Sec- 
ond Supplementary Contract in disregard of the ex- 
press direction of the Board of Directors of the 
Harlem Company, that it was not to be executed 
until the final determination of the Hitch- 
cock suit. At the last moment they fear that what 
they are about to do will subject them to personal 
liability to the non-assenting stockholders, which 
could only be on the ground of its being wrongful 
and a breach of trust, so these dominating and con- 
trolling directors meet as the Executive Committee 
of the Central Company and vote to indemnify them- 
selves as directors of the Harlem Company for 
authorizing the execution of the contract which is 
so injurious to the Harlem Company and its stock- 
holders. 

On the same day in the same room, at 10.45 
o’clock A. M., these same directors meet as the Ex- 
ecutive Committee of the Harlem Company, and 
after receiving the contract of indemnity, they 
authorize the execution of the Second Supplemen. 
tary Contract which sacrifices the legal rights of the 
Harlem Company, as adjudged by the Referee. 

The two circumstances of the purchased discon- 
tinuance of the Hitchcock suit by the Central Com- 
pany, the negotiations for which were conducted by 
the counsel for the Harlem Company, and the exe- 
cution and delivery of this extraordinary contract 
of indemnity, in and of themselves, constitute a 
just ground for vacating the Second Supplementary 
Contract so obtained, and clearly establish the bad 
faith of the entire transaction. 


2. The discontinuance of the suit of the Central 
Company against the Harlem Company which was 
made the excuse for entering into the Second 
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Supplementary Contract, is another badge of bad 
faith. 


3. The omission in the circular to the stockholders 
of the Harlem Company to advise them that an ad- 
verse decision in the Central suit would not deprive 
them of the right to pay off the Consolidated Mort- 
gage Bonds by the use of the credit and resources of 
the Harlem Company which were amply sufficient 
for that purpose, is another badge of bad faith. 


4, The inconsistent and contradictory circulars 
issued to the Central and Harlem stockholders invit- 
ing their approval of the Second Supplementary 
Contract is another badge of bad faith. 

In the circular to the Central stockholders they 
were advised that the Second Supplementary Con- 
tract would result in a saving of over Two hundred 
thousand dollars per annum in fixed charges. This 
statement was an admission that but for the Second 
Supplementary Contract the Central Company 
would be legally obligated to pay the entire saving 
of interest to the Harlem Company, and it absolutely 
negatives the Central’s claim in its action, which 
is made the excuse and justification of the Second 
Supplementary Contract in the circular to the 
Harlem stockholders. In the latter circular the 
Harlem stockholders were advised to approve the 
contract because of the pendency of the Central ac- 
tion, lest in striving to obtain all the saving in in- 
terest they might lose all. These circulars emanat- 
ing from the same source, are so inconsistent and 
contradictory in their terms, as absolutely to nega- 
tive good faith in their issue. 
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5. The omission in the circular to advise the 
Harlem Pirectors of their rights under the lease of 
1873, in the other particulars heretofore pointed out, 
is also a badge of bad faith. 
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6. The absence of good faith is established not 
only by the acts of the common directors but also 
by their omissions. Had the Central Directors 
who constituted a majority of the Harlem Board of 
Directors considered only the interests of the Har- 
lem Company, they would have pressed the suit of 
the Central Company against the Harlem Company 
to an early adjudication so that they might avail 
themselves of the undoubted right of the Harlem 
Company, if the decision was adverse, to raise the 
money in other ways than by a mortgage on the 
demised premises and pay off the Consolidated 
Mortgage Bonds. 

It is submitted that the proceedings by which the 
rental which the Harlem Company was entitled to 
receive under the lease of 1873 has been so greatly 
reduced involved a violation of duty and breach of 
trust culminating in the demand of a contract of 
indemnity from the corporation which profited by 
the acts which form the subject matter of complaint 
against any claim for damages on the part of these 
plaintiffs or other dissenting stockholders. 


VII. 


The contention that the Second Sup- 
plementary Contract, although not 
executed, was completed and en- 
forceable prior to the discontinuance 
of the Hitchcock suit, and the exac- 
tion of the contract of indemnity is un- 
tenable. 


All the proceedings of each of the contracting 
corporations contemplated a written agreement to 
be executed under the respective seals of the re- 
spective corporations before it should be binding. 
The proceedings in the respective boards of the 
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two corporations relative to the second supplemen- 
tary contract were merely directions to their agents 
and officers, revocable at pleasure. 

The Second Supplementary Contract was not exe- 
cuted until the 4th of April, 1900 (Stip , p. 21, fol. 
77), the date of the discontinuance of the Central 
suit and the Hitchcock suit, and the contract of 
indemnity. It could not have been executed before 
that date on the part of the Harlem Company, as 
by express resolution of the Board of Directors of 
the Harlem Company its execution was prohibited 
until the final determination of the Hitchcock suit 
(Stip., pp. 477-478), and this suit, though never 
finally determined, was not even discontinued until 
April 4th, 1900 (Stip., p. 20, fol. 76). 

The whole matter was inchoate until the signing, 
sealing and delivery of the contract. The situation 
is analogons to negotiations between parties the 
results of which are finally to be embodied in a 
written contract signed and sealed by the parties. 
No matter to what extent they agree during those 
negotiations there is no completed and binding con- 
tract until there is one reduced to writing and ex- 
ecuted. That situation never existed as to this con- 
tract until April 4, 1900. No proposition it seems 
to us could be more simple or clearer than that. 


VIII. 


None of the considerations ad- 
vanced by defendant’s counsel justify 
the great wrong and injury to the 
Harlem Company resulting from the 
second supplementary contract and 
the transactions disclosed by the 
evidence. 


(1.) The statement at pages 12 and 13 of defend- 
ants’ brief of a net annual loss to certain of the 
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directors and stockholders of the Harlem Com- 
pany asa result of the second supplementary con- 
tract but emphasizes the injustice and unfairness of 
that contract. 

The plaintiffs and other stockholders suffered 
equal loss in proportion to their Harlem holdings as 
did the persons named in the statement. There is, 
however, this difference between the plaintiffs and 
the stockholders and directors named in the state- 
ment, that to the extent that the stockholders and 
directors named were interested as stockholders of 
the Central Company and in the profits of the Bond 
Syndicate, they recouped their losses as Harlem 
stockholders. 


(2.) The fact that the Second Supplementary Con- 
tract occasioned great damage and injury to the Har- 
lem Company.and its stockholders demanded an ex- 
planation on the part of those authorizing it in sup- 
port of the claim of good faith made on their be- 
half. The contract being manifestly unjust, unfair 
and injurious to the Harlem Company and having 
been authorized by common directors of the two 
companies, the burden was on them to justify it 
and their acts in regard to it. 

Cumberland Coal Co. v. Sherman, 30 
Barb., 553, 5738-574. 

Sage v. Culver, 147 N. Y., 241, 247. 

Currier v7N- 7, WW. 5S. & Bs Ke Co., 
35 Hun, 855, 357. 

Cumberland Coal Co. v. Parish, 42 Md., 
598. 

Meeker v. Winthrop Iron Co., 17 Fed. 
Rep., 48, 51. 

Flint, vu. 7baM. Ry. Co.,.14 Mich., 477, 
487-488. 

3 Greenl. on Ev. (16th Ed.), Sec. 253, 
pp. 240-241. 

2 Beach on Trusts, Sec. 520. 
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The rule is thus laid down in Sage vs. 
Culver (supra), page 247: ‘*‘ When a trustee or 
“the officer or director of a corporation deals 
‘“ with himself as an individual, or in the character 
“of trustee, director or officer of another corpora- 
‘“ tion, with respect to the funds, securities or prop- 
‘“erty of the corporation, the transaction is at least 
‘‘ open to question by the corporation, or, in a proper 
‘““ case, by its stockholders, and the trustee is bound 
‘“to explain the transaction and show that the 
‘“same was fair and that no undue advantage has 
“ been taken by him of his position for his own ad- 
‘“‘ vantage or the advantage of some other corpora: 
“ tion in which he has an interest.” 

None of the directors was called as a witness 
by the defendants to explain or justify any of the 
transactions resulting in the Second Supplementary 
Contract, or the discontinuance of the Hitchcock 
action, or the exaction of the contract of indemnity. 

These transactions and the manifest injustice, un- 
fairness and oppressiveness of the Second Supple- 
mentary Contract call for explanation and justi- 
fication. 

The Trustees who were parties to the transactions 
and who authorized the Second Supplementary Con- 
tract remain silent. They decline to submit them- 
selves to the fire of cross-examination and shelter 
themselves behind the pieas of able and astute 
counsel whose only excuse for not calling them is 
that to do so would delay the trial. 

Under the circumstances of this case the silence of 
the Trustees is strong evidence of the absence of 
good faith. The Trustees alone could vindicate their 
action, disclose their motive, and they decline to at- 
tempt the vindication or make the disclosure. 

The omission to produce the evidence of the Trus- 
tees as to the transactions under consideration raises 
a strong presumption against their good faith. 

Starkie on Evidence, Vol. 1, p. 54. 
Kirby vs. Tallmadge, 160 U. S. Rep. 
379-880. 
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In Kirby vs. Tallmadge (supra) it is said: 


‘“Tt is stated by Mr. Starkie in his work on 
Evidence (Vol. 1, p. 54), ‘The conduct of the 
party in omitting to produce that evidence in 
the elucidation of the subject matter in dis- 
pute which is within his power, and which 
rests peculiarly within his own knowledge, 
frequently affords occasion for presumptions 
against him, since it raises strong suspicion 
that such evidence, if adduced, would operate 
to his prejudice.” 


But even if it be assumed that the burden is on 
the plaintiffs to establish the unfairness, injustice 
and oppressiveness of the contract in question, that 
burden has been fully met, since it is apparent upon 
the face of the transactions that the solicitude and 
care of the Central directors, who were also direct- 
ors of the Harlem Company, was the interest of the 
Central Company and not that of the Harlem Com- 
pany. 


(3.) The claim, that because none of the stock- 
holders who voted for the approval of the Second 
Supplementary Contract have since objected thereto, 
the plaintiffs are estopped from so objecting, is 
without force. : 

It nowhere appears that those stockholders so 
voting (other than the Central Directors) were ap- 
prised of their rights, or of the injury done them by 
the suppression in the circular issued to them recom- 
mending the approval of the contract, of all informa- 
tion as to their rights under the lease of 1873 and of 
other important matters affecting their rights and 
interests to which we have already referred. It is 
undisputed too, that upwards of 65,000 of the 
shares of stock voted in favor of the Second Supple- 
mentary Contract were cast by Central Directors; 
and that upwards of 98,000 were cast by stock- 
holders of the Harlem Company who were at the 
same time stockholders of the Central Company 
(Stip., p. 489, Schedule 27). Indeed, the defendants 
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admit by the schedule on page 23 of their brief that 
of the votes in favor of the Second Supplementary 
Contract 84,097 shares were owned by shareholders 
having direct or indirect interest in the Central 
bonds, or being common directors, or by share- 
holders having greater interest in the Central than 
in the Harlem Company. 


(4.) Equally untenable is the claim that stock- 
holders accepting a dividend under the Second Supple- 
mentary Contract are estopped from questioning its 
validity. The Referee has adjudged that under the 
terms of the lease, the Harlem Company was entitled 
to the entire saving of interest effected by the refund- 
ing of the Consolidated Mortgage Bonds. It is diffi- 
cult to perceive how the acceptance of a less sum 
than is due the Harlem Company by some of its 
stockholders can estop a stockholder in no wise con- 
senting to the transaction from claiming on behalf 
of the Harlem Company as its representative, that 
the Central Company should pay to it what was 
legally due; especially as in this case it affirma- 
tively appears that the stockholders so accepting 
the less sum were not fully apprised of their 
rights, and of the facts and circumstances of the 
transactions which resulted in the Second Supple- 
mentary Contract. As the Second Supplementary 
Contract was unjust and unfair, and oppressive to 
the minority stockholders, it is confidently sub- 
mitted that it was beyond the power of a majority 
of the stockholders, or of any number less than the 
whole, to give it validity as against a single object- 
ing stockholder, either by their votes, or the ac- 
ceptance of benefits under it, or acquiescence in any 
form or by any act. 


(5.) The effort of counsel for the defendants to 
establish the good faith, fairness and justice of the 
transactions resulting in the Second Supplementary 
Contract by iterating and reiterating that Mr. Mil- 
burn in his argument omitted to indulge in invec- 
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tive and abuse in speaking of the acts and conduct 
which has worked such wrong and injury to the 
Harlem Company, utterly fails. Fraud is never 
predicated upon invective or abuse; but upon facts. 
The transactions disclosed by the evidence when 
considered in the light of their consequences to the 
Harlem Company, must impress every impartial 
mind with the conviction that the rights of the 
Harlem Company were sacrificed in the interests of 
the Central Company. 

If the Second Supplementary Contract was a 
fair and impartial arrangement between the two 
companies why did the Central Company procure 
the discontinuance of the Hitcock suit and indem- 
nify the directors of the Harlem Company. Can 
a precedent be found for one company furnishing 
personal indemnity to the directors of another com- 
pany in order to induce them to execute a contract 
which benefits the indemnifying company in the 
annual sum of $220,000. When the Directors of 
the Harlem Company demanded and received this 
indemnity before they would consent to the exe- 
cution of the contract it was an admission on their 
part that the Central Company was a gainer by 
the transaction at the expense of the Harlem Com- 
pany. Surely the exaction and receipt of this 
indemnity for their acts as Trustees, was such an 
act that a Court of Equity will not allow a contract 
so obtained to stand. In the face of the admitted 
facts epithet or invective or characterization of the 
acts which form the subject matter of complaint 
was entirely unnecessary, and the maxim res ipsa 
loquitur apples with full force, as do also the obser- 
vations of Mr. Justice Patterson in Ives v. Smith, 
3N. Y. Supplt., 645; affd., 8 N. Y. Supplt., 46. 


In that case (p. 652) Justice Patterson observes: 


‘There are expressions in the books, par- 
‘ticularly in the English cases, which give 
‘* force to the view that the acts of directors 
“will not be restrained by a court of equity 
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‘‘ unless such acts are ultra vires or are fraud- 
‘“ulent in their character or consequences, 
‘but the word ‘ fraudulent’ is very elastic, 
‘and has not been confined, by any case of 
‘“ controlling authority, only to acts involving 
‘turpitude or conscious moral delinquency, 
‘‘ Fraud may be predicable of gross neglect of 
‘‘ duty, and the squandering of corporate 
‘assets may amount to fraud, and the arm 
‘‘ of a court of equity should not be shortened 
“to disable it from reaching such cases.” 


IX. 


In none of the cases cited by counsel 
for the defendants did it appear that 
the acts of the common or interested 
directors were unjust, unfair or op- 
pressive to the minority stockholders. 


A review and synopsis of those cases will be 
found annexed to this brief (see Appendix). 


x: 


The second supplementary contract 
should be vacated. 


JOHN G. MILBURN, 
WILLIAM C. TRULL, 
CHARLES EK. MILLER, 
RICHARD L. SWEEZY, 
Of Counsel for Plaintiffs. 


APPENDIX. 


REVIEW OF CASES ON DEFENDANT'S BRIEF. 


The references on the margin are to pages of defendant’s argument, 


Guidet VAN. YL. Ee Gew. RB. B.Co., 9 N.Y, ¥- 29 
St. Rep. 265, affirmed on appeal below, 120 N. Y., ches 
649, was an action (p. 27) ‘‘for damages for fraud- 
ulent representations concerning work to be per- 
formed under a contract between the plaintiff and 
the defendant.” The only evidence of such alleged 
fraudulent representations was a misdescription of 
the work in a plan prepared by defendant’s engi- 
neer and inspected by plaintiffs before the contract 
was made, with nothing to show that this misde- 
scription was intentional. The Court held that the 
evidence did not show that the misdescription might 
not be due to mistake, and, therefore, did not show 
fraud. 


People v. Kelly, 11 App. Div., 495; App. Div., p. 29. 
153 N. Y., 651, was a criminal case where the Court 
applied the presumption of innocence. 

Synnott v. Cumberland Bldg. Loan Assn., 117 P, 45, 
Fed. Rep., 379, was an attack by certain stock- 
holders on certain acts of the corporations, taken 
at a stockholders’ meeting where plaintiff’s proxy 
was present and voted for the action attacked. The 
plaintiff claimed to be entitled to repudiate her 
proxy’s act, on the ground that the notice of the 
meeting where the action was taken, was insuffi- 
cient, and that the proxy could not waive the insuf- 
ficiency of the notice, the Court held that, whether 
the proxy could waive this or not, the plaintiff 
could not sit by over a year and then complain. 


Gamble v. Queens Co. Water Wks. Co., 123 N. Y., P. 60. 
91, the Court expressly says (p. 97) that Mullins, the ®: ***V- 
director whose property was sold to the corporation 
—the transaction attacked—did not act on the other 


On page 2 the 
Court quite 
plainly 
approves of 
the transac- 
tion. 


1, GY 


wy) 


side (?. e , as a trustee or representative of the cor- 
poration), 

Also, the Court found (pp. 102-105), that the con- 
tract was not shown to be an unfair one. The opin- 
ion (p. 98) shows that the majority stockholders can- 
not vote to the evident detriment of the corporation, 
and that a court of equity will scrutinize the ma- 
jority’s action to see if it be fair or not, at the suit 
of a minority stockholder. 


Hodge v. U. S. Steel Corp., 54 St. Rep., 1, at p. 
3, the Court says: 

‘*There is an entire absence in the case of 
anything to show a taint of fraud, or an at- 
tempt to conceal from the shareholders any 
fact which would have influenced their action. 
That the entire proceeding was conducted 
with good faith, without concealment, and 
with fairness to both parties, is evinced by 
the facts”; that no other stockholder ob- 
jected. 


Also (p. 2), a by-law of the Steel Corporation pro- 
vided for the submission to the shareholders for ap- 
proval or ratification of any contract or act, and 
further provided that ratification or approval by a 
majority should be as binding as though ratified or 
approved by every stockholder. This by-law, the 
Court said (p. 2), *‘could not amplify the powers of 
the corporation, or operate to validate any act ultra 
vires of the corporation, but zt enabled the stock- 
holders by a majority vote to ratify any contract 
which the entire bodg of stockholders or the corpora- 
tion might lawfully make. 

Also, there was express notice of Mr. Morgan’s 
adverse interest (see Deft.’s Brief, p. LXI.). 


Northwest Transp. Co. v. Beatiy, L. R., 12 App. 
Cas., 589, the Court found the transaction in ques- 
tion a fair one (p. 596, 4th paragraph), and on page 
600, says: 

‘Tt may be quite right that, in such a case, 
the opposing: minority should be able, in a 
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suit like this, to challenge the transaction, 
and show that it is an improper one, and to 
be (p. 601) freed from the objection that a 
suit with such an object can only be main- 
tained by the company itself.” 


In Bjorngaard v. Goodhue Co. Bk., 49 Minn., 


483, the fairness of the transaction was not ques- P 


tioned at all; the plaintiff stood on the proposition 
that the directors adversely interested could not, as 
majority stockholders, legally vote to ratify the 
purchase of property from themselves, and the 
Court held against the proposition. 

The Court says (p. 487) that the 


‘majority stockholders cannot use their 
power of voting for the purpose of defraud- 
ing the minority,”’ 


and quote, with approval, the Court’s dictum in the 
Gamble case to the effect that a court of equity will 
look into the transaction at the suit of the mi- 
nority. 


In Barlow v. Earle, L. R., 1902 App. Cas., 83, 
the plaintiffs, minority shareholders, sought to com- 
pel the majority to distribute certain surplus profits, 
rather than investing them in acertain way. The 
Court held this was a matter of internal manage- 
ment with which the Court would not interfere. 

There was also brought in question (pp. 98, 99) a 
sale by the president to the corporation of a certain 
plant at a large profit, and the plaintiffs sought to 
have the president declared a trustee of the profit. 
This, the Court said, was not the right remedy (p. $9). 
‘“To rescind the sale is one thing, but to force on 
the vendor a contract to sell at another price is a to- 
tally different thing.” 


In Socorro Mountain Mfg. Co. v. Treston, 17 
Misc., 220, CHESTER, J., at Special Term, had under 
consideration a motion to discontinue an action. It 
appeared that the corporation was insolvent, and 


P, 63. 
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that a majority of the stockholders had, at the an- 
nual meeting, voted to discontinue the action. It 
does not appear who opposed the motion, but pre- 
sumably it was the plaintiff’s attorneys, as the Court 
said (p. 221) the action ‘‘ should not be discontinued 
against the consent of piaintiff’s attorneys, with- 
out securing them for their lawful charges, etc.” 
It would seem, therefore, that these attorneys took 
the objection that the majority stockholders’ action 
was not valid, as some of them were personally in- 
terested as defendants. Jt does not appear that any 
stockholder objected, nor ts there the slightest sug- 
gestion that the discontinuance was improper. 


In Windmuller v. Standard Distilling & Distrib- 
uting Co., 114 Fed. Rep., 491, and 115 Fed. Rep., 
748, the plaintiffs (minority stockholders) did not 
complain of an injury to the corporation by. the ac- 
tion of the adversely-interested majority in voting 
for a dissolution, but rather of an injury to each one 
of them (the complainants) by reason of the loss of 
the guaranty on his stock. 


JUDGE KIRKPATRICK says (114 Fed. Rep., p. 495): 


‘“Tn the case at bar, the Court is not in pos- 
session of facts which would enable them to 
determine whether the interests of the corpo- 
ration, as distinct from the interests of the 
individual shareholders, require that it should 
be dissolved.” 


and JupGE LACOMBE says (115 Fed. Rep., p. 748): 


‘“Practically the whole case of the plain- 
tiffs rests on the proposition that majority 
stockholders who are individually interested 
in the abrogation of this contract may not 
vote for a dissolution of the corporation, be- 
cause their doing so will indirectly abrogo- 
gate the contract which minority stockholders 
find it for their individual interest to keep 
alive.” 
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In Bevertdgev. N. Y. Hl. R. R. Co., 112 .N. Y.,1, 
the main question was whether the Manhattan’s 
contract to pay to the New York Elevated R. R. Co. 
an amount equal to ten per centum on the capital 
stock of the New York Co. (in which plaintiff was a 
minority stockholder) was with the stockholders of 
the New York Co., or for their benefit. 

At p. 29, the Court says: 

‘¢The gravamen of his (the plaintiff’s) com- 
‘‘nlaint is, that the contract in the lease of 
‘* 1879 inured to his benefit, and could not be 
‘‘discharged or modified by agreement 
‘“ between the companies, and is one which he 
‘‘can enforce; and that, when he commenced 
‘‘his suit, the contract was in full force; and 
‘“that the New York Company is entitled to 
‘“recover from the Manhattan Company the 
‘“ten per cent. payable under its provisions 
‘since July, 1881. I (p. 30) have undertaken 
‘*to show how he is in error in the proposi- 
‘‘ tions on which he claims a right to main- 
‘* tain bis action.” 


And at the bottom of page 20, and on page 21, 
the Court states specifically that the plaintiff’s claim 
was that the ‘‘ ten percent. agreement” inured to his 
benefit, ‘‘so as to warrant the interposition of a 
Court of Equity in his favor, compelling a perform- 
ance of the agreement in the fullest import.” 

The Court’s conclusion was that the contract was 
with the New York Company; that, whether divi- 
dends should be paid was within the directors’ dis- 
cretion; and so plaintiff had no equitable right. 

It was contended that the plaintiff had a right 
under the iease, as the consent of the stockholders 
was necessary to the lease. This the Court held 
unsound, on the ground that no such consent was 
necessary (pp. 21, 24). 

It was further contended on behalf of the plaintiff 
that the action of the directors in voting to modify 
the leases by reducing the rental was not within 
their powers, and so not binding on the plaintiff. 
The Court held to the contrary, pointing out that it 


P. 80, 128. 
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was (p. 28) “not an unreasonable or improper exer- 
cise of business discretion, 7m view of the embarrass- 
ments in which the insolvency of the Manhattan 
Company had involved itself and its lessors.” 

‘“The long quetations on defendant’s brief are 
from the Court’s discussion of this point.” 

Of course, the cnsolvency of the Manhattan Com- 
pany justified the action of the New York directors 
in reducing the rent. The question was, as the 
Court says (p. 28), one ‘‘lying in the exercise of 
business judgment.” 


In Shaw v. Davis, 78 Md., 308; 


The Court held that a minority stockholder 
cannot complain of the majority’s action in making 
a Jease (even where the majority are interested as 
majority stockholders in the lessee corporation) un- 
less the lease was ultra vires, fraudulent or illegal— 
the right of action for errors being in the corpora- 
tion. 


What the Court means by ‘‘ fraudulent,” how- 
ever, appears on page 328, where it says: 


‘‘There has been literally nothing adduced 
‘to show that the alleged errors were fraudu- 
‘‘lent or designedly committed, witha view 
‘‘of benefiting the stockholders of the Pied- 
‘mont and Cumberland Company at the ex- 
‘‘ nense of the stockholders of the West Vir- 
‘* ginia Central Company.” 


The gist of the whole argument of the Court is, 
that it will not interfere in the internal manage- 
ment of a corporation, even when it comes to deal- 
ings with another corporation in which the majority 
control, unless the contemplated action is so plainly 
injurious to the minority as to leave no doubt that 
the corporation’s interests have been sacrificed. The 
Court means, by “fraudulent,” sach action, just as 
Mr. Cook says (2 Cook on Corp., 5th Edn., Sec. 662, 
p. 1528), that it is fraudulent for the majority to 


by 
( 


manage the affairs of one corporation in the interest 
of another one in which they are interested. 

Unquestionably the same idea existed as expressed 
Pet ls coed Co. 0; Nien Go NaiRa Co; (50uNY,.; 
410), in the use of the words ‘‘ fraudulent or oppres- 
Sive.”’ 


Pauly v. Pauly, 107 Cal., 8: 


The balance of the headnote, a part of which de- 
fendant quotes on page 78 of his brief (reply to Mr. 
Milburn), is: 


‘and, zf the relations of the parties has not 
‘* been abused, it constitutes no bar to a re- 
‘‘ covery for moneys advanced by the bank, 
‘‘and used for the benefit of the Cable Com- 


(a9 pany.” 
Shulty v. Hoagland, 84 .N. Y., 464: 


From which defendants quote, on page 84 of their 
brief, was an action to set aside a fraudulent assign- 
ment. 


San Diego, O. T. & Pac. Beach R. R. Co. v. Pacific 
Beach-Co., 112 Cal¢f., 53: 


(P. 58.) The Court says: 


‘“The contract seems to have been a fair, 
open one, and carried into effect before the 
eyes of all persons interested.” 


(P. 60.) Assuming the contract to be voidable, 
the Court says: 


“that it is clear it was not avoided but was 
ratified. The appellant had paid interest on 
the notes sued on. No objection on part of 
appellant to paying the notes was made until 
after the time for performance was past and 
respondent had performed all the covenants.” 


The action was by plaintiff corporation against 
defendant corporation on the latter’s notes, given in 
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pursuance of a contract by which the plaintiff 
agreed to run the railroad as defendant should 
direct. The contract was made by boards of direc- 
tors having a common majority. The transaction 
was fair, and had been reported to at least two 
annual meetings and one adjourned meeting of the 
defendant stockholders and approved by more than 
a majority. The plaintiff had performed its part of 
the agreement, and the defendant, when payment 
of the notes was demanded, for the first time, set up 
the alleged invalidity of the transaction by reason 
of the common directors. 


(P. 68.) The Court noted: 


‘“That the action was not one by individual 
stockholders to set aside a contract by the 
corporation, but that the point was made by 
the corporation itself seeking to violate its 
own obligation.” 


On page 85 of defendant’s brief is quoted, a part 
of a sentence, from page 59 of this case, thus: 


‘‘Common directors owe the same fidelity 
to both corporations, and there is no presump- 
tion that they will deal unfairly with each 
other.” 


The balance of the sentence is: 


‘* + therefore, their acts as such common dt- 
rectors are not void.” 


In Dunphy v. Traveller Newspaper Association 
et al., 146 Mass., 495, the Court held that a minor- 
ity stockholder did not show a sufficient excuse for 
seeking redress of the Court, rather than of the 
corporation itself, or its Board of Directors, where 
there was no allegation that he had attempted to 
move the directors, even where he alleged that the 
wrongdoers were in control of a majority of the 
stock. 

In explaining the requirement of such an allega- 
tion the Court said: ‘‘ What defendant’s counsel 
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quote, on page 85 of their brief, that ‘it is always 
assumed until the contrary appears that they (cor- 
porationgs) and their officers obey the law, and act in 
good faith towards all their members.’ ” 


Mac Naughten v. Osgood, 41 Hun, 109; revd. on 
other grounds, 114 N. Y., 474, was a minority 
stockholder’s action to restrain the officers of a cor- 
poration from paying to themselves salaries fixed by 
them in their own favor, and to refund the amount 
already paid. 

The only fact shown was that three directors 
voted to fix their own salaries as president, vice- 
president, and secretary and treasurer. Judge Lan- 
don said (p. 111): 

‘‘ Under the circumstances, the corporation 
should be adjudged to do and receive what 
the evidence shows it is just that it should do 
and receive.” 


He then goes on to say that, while in an action 
by the corporation the burden would rest on the 
directors of overthrowing the presumption of un- 
fairness arising from their dealing with themselves, 
this did not apply in a stockholder’s action, where 
the plaintiff must show that the corporation was 
being despoiled and was in the hands of the despoil- 
ers. The mere fact of the directors having voted 
salaries to themselves does not show an injury to 
the corporation, Judge Landon says, as it is con- 
ceivable that the services rendered for the salaries 
were the most valuable that could be secured. 


Fender v. Lushington, L. R. 6, Ch. Div., 70, was 
an action by a stockholder to have it adjudged that 
the register of shareholders was the only evidence of 
whether or not a man had the right to vote. It was 
held that the register was the sole criterion in de- 
termining the right to vote, and Sir George Jessel 
said, in opening his opinion (pp. 75-76), that it made 
no difference what the motive of the voter was, the 
question to be determined was, Who had the legal 
right to vote. 
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Twin Lick Oil Co. v. Marbury, 91 U. S., 687, was 
a case where a director and stockholder loaned 
money to his company, taking a note and mortgage; 
upon default in payment thereof, the property 
mortgaged was sold and bought in by the director. 
The corporation sued the director for an accounting, 
and asked that he be decreed to hold the property in 
trust for the corporation. 

As to the nature of the transaction the Court says 
(p. 588): 

‘“‘Tt is sufficient to say that we are satisfied 
that the defendant loaned the money to the 
corporation in good faith, and honestly to as- 
sist it in its business in an hour of extreme 
embarrassment, and took just such security 
as any other man would have taken; that 
when his money became due, and there was 
no apparent probability of the company pay- 
ing it at any time, the property was sold by 
the trustee, and bought in by defendant at a 
fair and open sale and at a reasonable price; 
that, in short, there was neither actual fraud 
nor oppression; no advantage was taken of 
defendant’s position as director, or of any 
matter known to him at the time of the sale, 
affecting the value of the property, which 
was not as well known to others interested as 
it was to himself; and that the sale and pur- 
chase was the only mode left to defendant to 
make his money.” 


Booth v. Robinson, 55 Md., 419, was an action by 
stockholders against some of its directors, who were 
common directors in another corporation, to obtain 
redress for what is alleged to have been the loss in 
the value of plaintiff's shares by reason of cer- 
tain and fraudulent management of the corporation 
by the directors. 

In other words, the question there was one of 
personal liability of the directors, and it was held 
that plaintiff must show fraud, or malfeasance, or 
such gross negligence as would amount to a breach 
of trust. 

Hart Ur Ore TC. Wi hs Con 62? Hun 7G, 
went off partly on defects in pleading. The Court 
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said that the complaint did not show the relative 
values of the O. & L. C. R. R. Co.’s stock and of 
the Central Vermont R. R. Co.’s stock, and that, 
therefore, the Court could not say that a great dis- 
proportion of the two companies in the ratio of new 
stock (of the consolidation company) for old stock, 
was manifestly against the interest of the O. & L. 
C. R. R. Co. 


Barr voi, V., Gb Ed WR: BR: Co.,t2o N.Y 5, 
263, was simply a case where the Erie Railroad had 
enjoyed for several years the fruits of a lease made 
by common directors in its interest, and then pro- 
posed to make no further payments under the lease, 
setting up the vice in the original transaction. This 
the Court held it could not do. 


In Genesee Valley & Wyoming Ry. Co. v. Retsof 
Mining Co., 15 Misc., 187. 


There is not even a suggestion that the contract 
modifying the lease was unfair; it was contended 
that the contract was of no force because executed 
by the directors of the defendant, who were at the 
time interested in the plaintiff corporation, and be- 
cause it was subsequently revoked by a resolution 
of defendant’s stockholders. 


In Burden v. Burden, 8 App. Div., 160; affd. 159 
N. Y., 287. 


The trial Judge found (p. 171) that the transac- 
tions attacked did not result in any pecuniary injury 
to the plaintiff or a stockholder. 


In Kelly v. Newburyport & A. H. R. R. Co., 141 
Mass., 496. 


The corporation was sued on certain of its notes, 
given to two of its directors in payment for certain 
work in the building of its road. The price was fair 
and the road was well built. The notes were given 
on authority of the stockholders, who voted to au- 
thorize the directors to make any settlement with 
the persons building the road. 
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Allthe Court held was that the facts showed a 
ratification—the corporation having held and oper- 
ated the road for many years. 


Nye v. Storer, 168 Mass., 53, was an action by a 
stockholder and director to set aside a lease to an 
association of individuals consisting of the directors 
other than the plaintiff (p. 54). ‘‘ At a subsequent 
meeting of the corporation, at which all the stock- 
holders were represented, the lease was ratified.” 

The Court first held that the lease was not 
illegal. 

Then, considering the ‘‘ only other objection to 
the lease”—that ‘‘it was fraudulent ”’—the Court 
said that there were no fraudulent acts charged. 
That ¢t was not charged that the price to be paid 
was inadequate. 


Jesup v. Ill. Cent. R. Co., 43 Fed. Rep., 483. 
It appeared that the two boards (having common 
directors, less than a majority) fixed the rental in 
accordance with the report of competent and dis- 
interested experts to whom the question had been 
referred. 

The mere fact that the rental turned out to be 
larger than it ought to be does not justify presump- 
tion of fraud. 

In this case no move was made to cancel the lease 
for 20 years. 


In Twin-Lick Oil Co. v. Marburg, 91 U. S., 587, 
the Court says at page 588: 


“That a director of a joint-stock corpora- 
tion occupies one of those fiduciary relations 
where his dealings with the subject matters of 
his trust or agency, and with the beneficiary 
or party whose interest is intrusted to his care 
is viewed with jealousy by the courts, and 
may be set aside on slight grounds, is a doc- 
trine founded on the soundest morality, and 
which has received the clearest recognition in 
this Court and others.” 
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COUNTY OF NEW YORK. 
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CONTINENTAL INSURANCE CoMPANY, 
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Before Hon. 
New York anD HartemM RatLRoad / ee pers 
Company and New York CENTRAL 14 January, 1904. 
AND Hupson River RAILROAD 
CoMPANY, 
Defendants. 


BRIEF FOR DEFENDANTS, ON SUM- 
MING UP. 


Synopsis. 


I. The subject matter of this suit. 

II. Construction of lease sufficiently doubtful to 
justify compromise agreement, if made in good faith. 

III. Allegations of bad faith unsustained by testi- 
mony, but, on the contrary, affirmatively disproved. 

IV. No question of constructive fraud in case by 
reason of common directorship in two companies, the 
stockholders of the Harlem Company having adopted 
the contract, in a stockholders’ meeting specially called 
for that purpose, by an overwhelming vote, exclusive of 
the vote of the common directors. 

VY. The vast majority of the Harlem stockholders 
have acquiesced in the compromise agreement and 
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have accepted for over three years their increased 
dividends thereunder. 

[References hereinafter made to pages, refer to 
pages of the printed stipulation as to facts. — Refer- 
ences to articles and schedules, likewise refer to ar- 
ticles of the printed stipulation as to facts and to the 
schedules thereto annexed. Where stenographer’s 
minutes of the trial are referred to, they will be desig- 
nated as Sten. Min. | 


I. 
The Subject Matter of this Suit. 


This is not a suit for an accounting against directors 
claimed to have been derelict in their duties to the 
corporation. No one of the directors of the Harlem 
Railroad is made a party defendant. The only de- 
fendants to the suit are the two corporations, the New 
York and Harlem Railroad Company and the New 
York Central and Hudson River Railroad Compauy. 

This is not a suit to set aside the contracts made by 
the Harlem Company and the Central Company with 
Messrs. J. P. Morgan & Co. and J. S. Morgan & Co. 
for the sale of the refunding bonds of the Harlem Com- 
pany and the Central Company. The members of 
those firms are not parties defendant, nor could any 
decree be made herein which would be binding upon 
them, as firms or aS individuals. If the complaint had 
prayed relief as to those contracts, it would have been 
demurrable for defect of parties defendant. 

The sole purpose of this suit is to obtain a decree to 
the effect that a certain contract entered into between 
the two corporations who are parties defendant to this 
suit was a fraud upon the stockholders of the Harlem 
Railroad Company, and should therefore be set aside. 
That contract is kuown as the second supplementary 
contract, and is also referred to as the compromise 
agreement between the two companies. 
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It is claimed that this contract was made by the di- 
rectors of the Harlem Company in wanton violation of 
the rights of the stockholders of that company, and in 
the interest of the Central Railroad Company and. its 
stockholders, and should therefore be set aside. 

The contracts made with the Morgan firms for the 
sale of the refunding bonds of the Harlem Company 
and the Central Company are incidentally referred to 
in the complaint as showing a motive for the alleged 
wrongful conduct of the Harlem directors. These con-. 
tracts are, therefore, material in this suit only as bear- 
ing upon the bona fides of the agreement which is the 
subject-matter of this suit, viz., the second supple- 
mentary contract. 


If. 


The construction of the language of the 
lease of the Harlem Railroad Company to 
the Central Railroad Company is suffi- 
ciently doubtful to justify the compromise 
agreement between the two companies, if 
entered into in good faith. 


It is true that heretofore, in his opinion handed 
down denying the motion to dismiss the complaint 
as insufficient in law, at the opening of the trial, 
the Referee has stated his conclusion to the effect 
that the true construction of the lease is that which 
was contended for by Messrs. Stetson and Choate as 
counsel for the Harlem Railroad Company, in the liti- 
gation between the two companies, aud which was set 
forth in Mr. Stetson’s opinion of December, 1896. It 
is true also, however, that the Referee held, in sub- 
stance, that the question of the construction of the 
lease was not so entirely clear from doubt that a com- 
promise made in good faith would be beyond the 
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powers of the Boards of Directors of the two companies. 
The Referee says, in his opinion : 


ce 


“ The power of two corporations to settle and 
adjust controversies wrising between them, by com- 


“ promise of conflicting claims, inheres as a corpo- 


ee 


ce 


rate power in each, and may be exercised by their 
Boards of Directors acting honestly and in good 


“faith with a view to compose a difference founded 


ce 


(a3 


ce 


oe 


upon reasonable grounds. A settlement so made 
cannot be disputed merely because one of the 
parties to the controversy has been accorded a 
right or has secured by the settlement a recog- 
nition of a claim to which (by) application of 


‘the rules of law to the facts, he would not be en- 


titled. In general, in all controversies, one 
party is right and the other wrong. The facts 
only may be disputed, or there may be a dis- 
pute as to the law upon conceded facts. The 
parties undertake, by the compromise, to adjust 
the dispute, each by surrendering something of 
his claim, and when the adjustment is made, it 
cannot be re-opened at the instance of a party 
who may be subsequently dissatisfied with the 
settlement, unless he is able to allege and 
establish some ground for interference by a court 
of equity. But there must have been a real dis- 
pute and not a mere colorable one, or else there 
would be no consideration for the surrender by 
the compromise of any right or claim existing 
when the settlement was undertaken. 

*« Tt is insisted in behalf of the plaintiff that the 
claim on the part of the Central Company that 
under the lease the Harlem Company had no 
right to issue its bonds for the purpose of pay- 
ing the Consolidated Mortgage Bonds, without 
the consent of the Central Company, was so 
palpably unfounded that it furnished no reason- 
able ground for a compromise, and no con- 
sideration for the agreement. While my 
conclusion is that the Harlem Company was 
correct in its construction of the lease, 
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“and that thereunder it had the right to 
“issue new bonds secured by mortgage on 
“the rallroad property, for the purpose 
“ stated, without the consent of the Central Com- 
“pany, nevertheless, IT am not prepared to hold 
“ that the question is so clear and indisputable as 
“ to preclude controversy, or to lead of necessity 
“to the conclusion that the claim of the Central 
“ Company was put forward as a mere pretext to 
“ cover a design to deprive the Harlem Company, 
“through a pretended compromise, of the full 
“ benefit of the first clause of the Sixth Article of 
“the lease. Jam of the opinion that the validity 
“ of the compromise agreement can not be assailed 
“on the sole ground that the right of the Harlem 
“ Company was tuo clear for argument.” 


At the time when the Referee handed down this 
opinion, there was nothing before him to show that 
any lawyer had given any opinion contrary to that as- 
serted by the plaintiffs in this suit, with regard to the 
true construction of the lease of 1875. The Referee 
was bound to assume, as he did assume, on the motion 
to dismiss the complaint, that the allegations of the 
complaint stated the truth, the whole truth, and noth- 
ing but the truth. 

The complaint set forth that on or shortly before 
April 14, 1897, the Harlem Company had been advised 
by z¢s counsel that they had the right to refund their 
bonded debt, and thereafter to receive 7 per cent. per 
annum from the Central Company for the remaining 
term of the lease. The complaint ignored the fact 
that any other opinion had theretofore been given by 
any counsel to the Harlem Company or that any opin- 
ion had been given to the Central Company. It appears 
now by the stipulated facts in this case that a contrary 
opinion had been given by the General Counsel of the 
Harlem Railroad in an official communication directed 
to the President of the Harlem Railroad Company, at 
his request, as early as March, 1896, more than a year 
before April 14, 1897. 
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It appears further by the stipulated facts in this 
case that upon May 17, 1897, a contrary opinion also 
was given in response to a request by the president of 
the New York Central and Hudson River Railroad 
Company, not only by its general counsel Mr. Loomis 
but by associated counsel specially called in to advise 
in the matter, Messrs. Edward J. Phelps and Ashbel 
Green (Schedule 2, pp. 58, 54). 

The only justification for the allegation of the com- 
plaint with regard to the advice of counsel to the 
Harlem Company “on or shortly before April 14, 1897,” 
is the opinion given by Mr. Stetson, in December, 1896, 
to Mr. Twombly, as to which it is stipulated in the stip- 
ulation of facts (Article 17) that Mr. Stetson gave this 
opinion to Mr. Twombly “for submission to one or 
more of the Harlem directors.” The testimony of Mr. 
Twombly, called as a witness for the plaintiffs, is that 
he was not a director at that time of either company ; 
that Mr. Stetson was his individual counsel; that, 
knowing there was a controversy raised with regard to 
the construction of the lease, and being interested in 
the good name of the Vanderbilt family, of which his 
wife was a member, he asked Mr. Stetson for his 
opinion on the questions in controversy in order 
that he might do what he could to prevent any 
action by the Vanderbilts which might subject them 
to criticism. 

Tt does appear that subsequently, and after litiga- 
tion between the two companies had been instituted, 
Mr. Stetson and Mr. Joseph H. Choate were retained 
as counsel for the Harlem Company in that litigation, 
and, giving the plaintiffs the benefit of this fact, we 
have the circumstance that subsequently to (and not 
“on or shortly before”) April 14, 1897, the Harlem Com- 
pany was advised by its counsel that the construction 
of the lease now contended for by plaintiffs was the true 
construction. it appears, however, that Mr. Stetson, 
one of the counsel who subsequently to April 14th, 
1897, was retained by the Harlem Company, as coun- 
sel in its litigation “on or shortly before April 
14th, 1897,” to wit, on April 9th, did advise 
Mr. Twombly that the construction of the lease 
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was not so free from doubt, but that a Court 
might decide in favor of the Central and against 
the Harlem contention, and that a compromise between 
the two companies would be proper and legal, and he 
even went so far as to suggest a compromise, by 
which each company should give up substantially one- 
half of the amount in dispute, by way of annual pay- 
ments to the stockholders of the Harlem Railroad 
(see letter of Mr. Stetson to Mr. Twombly, dated 
April 9, 1897, pp. 59 to 61). 

If, upon the case as presented by the complaint, 
and upou what was held to be a demurrer by the 
defendants upon the motion to dismiss at the opening 
of the trial, and in the absence of any allegations in 
the complaint that any reputable counsel had ex- 
pressed any opinion adverse to that contended for by 
the plaintiffs in this suit, the Referee could still hold 
that the question was one not “so clear and indis- 
putable as to preclude controversy, or to lead of neces- 
sity to the conclusion that the claim of the Central 
Company was to put forward as a mere pretext,’ much 
more must this be the opinion of the Referee when, as 
now, it appears by the undisputed evidence in this 
ease and by the stipulation of the attorney for the 
plaintiffs, that the opinion of four distinguished and 
reputable counsel, viz., Messrs. Anderson, Phelps, 
Loomis and Green, had been expressed in favor of the 
Central contention and against the Harlem contention. 

As we have already pointed out, and as is stipulated 
in this case, the opinion of Mr. Henry H. Anderson, 
was an official opinion delivered by the general counsel 
of the Harlem railroad to the president of that com- 
pany, in response to a request from the president of 
that company. If any question of good faith were 
open in this case with regard to the conduct of the 
Harlem directors, it would seem to be the question of 
their good faith in acting directly in opposition to the 
advice of their general counsel, and in defending a liti- 
gation by the Central company, which litigation was in 
accordance with such advice. The directors of the 
Harlem company, however, were evidently so desirous 
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of doing their full duty by their stockholders that, not- 
withstanding the advice of their general counsel, having 
been informed that a reputable and prominent member 
of this bar had given contrary advice, resolved to as- 
sert the rights of the Harlem stockholders, and to de- 
fend any claim made by the Central Company in oppo- 
sition thereto—hence came the litigation. 

We are informed that Mr. Henry H. Anderson died in 
September, 1896. At the time, therefore, of the pass- 
age of the resolutions of April, 1897, he was no longer 
their legal adviser, nor does it appear that they had 
any legal adviser. It must be assumed that they acted 
upon their own judgmentand sense of duty, in passing the 
resolutions asserting the alleged rights of the Harlem 
Company, and in subsequently determining to defend 
the suit about to be brought by the Central Company, 
and in retaining counsel for that defense. They fur- 
ther showed their good faith and sense of duty by re- 
taining as counsel for the Harlem Company the lawyer 
who had given a written opinion to Mr. Twombly 
against the claim of the Central Company, and they 
subsequently authorized him to retain as his associate 
counsel for the defense of the suit, Mr. Joseph H. 
Choate, then the acknowledged leader of the active 
trial Bar of the State of New York. 

That the controversy, however, was one as to the 
merits of which there might be, and was an honest 
difference of opinion, follows conclusively from the facts 
admitted in this case to the effect that there was a 
difference of opinion between eminent counsel, the 
honesty of which has been in no respect impeached. 

Indeed, excluding the opinion of Mr. Trull, which 
concededly was given to his client, the Continental In- 
surance Company, and not to the Harlem Railroad, 
there was the single opinion of Mr. Stetson given to 
Mr. Twombly, as against the opinion of four lawyers 
given in the other direction—viz.: Messrs. Anderson, 
Phelps, Loomis and Green—Mr. Anderson being the 
eeneral counsel and the official adviser of the Harlem 
Company. Certainly, if ever there was a question of 
law fairly open to discussion and fairly the subject 
matter of compromise, this was such a question. 


ITI. 


The evidence shows that the compromise 
agreement was not made in bad faith, but, 
on the contrary, the evidence overwhelm- 
ingly shows that the compromise agree- 
ment was entered into in good faith. 


The complaint in this case bristles with charges of 
fraud. It is true that the ugly word fraud is not itself 
used throughout the complaint, but allegations of fact 
are made with regard to the pecuniary interests and 
the motives of the directors of the Harlem Company 
which, if true, conclusively establish the most corrupt 
and fraudulent conduct on their part. 

It is averred that the “ financial” interests of the 
majority of the common directors of the two com- 
panies were much larger in the Central Company than 
they were in the Harlem. It is averred also that such 
majority “ owned or controlled a majority of the stock 
of both companies and dominated the policy and 
controlled the management of each company 
and the selection of officers and directors thereof.” 
It is averred also that certain of the 
directors of the Harlem Company and _ certain 
“favored stockholders” of the Harlem Company 
were interested in the profits to be derived from the 
sale of the refunding bonds of the Harlem Company 
and the Central Company, and in the profits of a cer- 
tain syndicate formed by J. P. Morgan & Company for 
the sale of such bonds, which bonds were sold to J. 
P. Morgan & Co. at a price “millions of dollars less 
than the fair market value thereof.” It is stated, either 
directly or inferentially, by the complaint, that the 
votes of the Harlem directors and of the Harlem stock- 
holders, in favor of the compromise agreement, were 
influenced by the interest of the directors and of such 
favored stockholders, first, in the Central Railroad, 
and, secondly, in the Morgan Syndicate and in the 
profits on the sale of the refunding bonds. 

Hach and all of these allegations not only fail of 
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proof, but ara affirmutively disproved by the stipa- . 
lated facts in the stipulation signel by the attornay for 
the plaintiffs, months bafors this astion came to trial 
aud months prior to the argument upon the motion to 
dismiss the complaint at the opening of the plaintiffs’ 
case. Every allegation of the complaint except those 
expressly admitted by the answers, has bean a‘firm- 
atively disproved by the stipulatel facts in this case, 
and by the testimony adduced on behalf of the 
plaintiffs. 

(a) Itis not true that the common directors or a 
majority of the directors of the Harlem Company, 
were more largely interested in the Central Company 
than they were in the Harlem Company. 

(b) It is not true that the majority of the directors 
“owned or controlled a majority of the stock of both 
companies” or ‘ dominated” or “controlled” either 
company, or selected the officers and directors thereof. 

(c) It is not true that the second supplementary con- 
tract was authorized by votes of certain of the di- 
rectors of the Harlem Company who were interested 
in the contract for the purchase of the refunding bonds 
of the Harlem Company. 

(2) It is not true that the resolutious adopted by the 
stockholders, in favor of the compromise agreement, in 
October, 1898, were adopted by the vote of stockhold- 
ers interested in the Central Company, or interested 
in the J. P. Morgan & Company Syndicate, or in the 
profits of the refunding bonds. 

(ce) It is not true, as alleged in the complaint, that 
the suit brought by the Central Company against the 
Harlem Company, was brought in bad faith, or as a 
pretext and basis for a subsequent compromise between 
the parties. 

(7) lt is not true, as alleged in the complaint, that 
the refunding bonds of the Central Company were sold 
to J. P. Morgan & Company and to J. 8. Morgan & Com- 
pany at a price which was “ millions of dollars less than 
the fair market value thereof” ; or that the refunding 
bonds of the Harlem Company were sold to said firms 
at a price “ very much below their then market value.’ 
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(g) The indemnity agreement and the settlement of 
the Hitchcock suit are in no respect evidence of bad 
faith, and do not even tend to supply the total failure 
of plaintiffs’ affirmative proof of bad faith. 

(a) Itis averred in the complaint and the allegation 
is several times referred to in the opinion of the 
Referee on the motion to dismiss, that ‘“ the financial 
interests” of the common directors of the Harlem Com- 
pany, and of the Central Company were “ much larger ” 
in the Central Company than in the Harlem Company 
(see Complaint, fol. 35). The proof, however, shows 
that so far as concerns any question at issue in this 
action the exact contrary is the fact. 

Even as to William K. Vanderbilt, who is more par- 
ticularly singled out as the target of attack by the 
plaintiffs, the facts show that his interests in the 
Harlem Railroad were proportionately greater than his 
interests in the Central, so far as concerned the effect 
of the compromise, and that while nominally he owned 
a larger amount of stock in the Central than he did in 
the Harlem, yet, in view of the proportion of the stock 
which he held in the Central to the total stock of that 
company, as compared with the proportion of the 
stock which he held in the Harlem to the total stock of 
that company, he was a loser by the compromise agree- 
ment (upon plaintiff's theory of the rights of the 
Harlem stockholders) to the extent of several thousand 
dollars per year. 

As to Cornelius Vanderbilt, who was the president 
of the company, who signed the circular to the 
stockholders, and who participated as a director in 
the meeting in November, 1898, at which he reported 
the proceedings taken at the stockholders meeting, the 
evidence shows that in every way his interest in the 
Harlem was many times that of his interest in the 
Central. 

Of the other common directors only one (Mr. F. W. 
Vanderbilt) was a gainer by the compromise agreement 
and he was a gainer to the insignificant amount of 
$440 per year. 

The following schedule shows the exact figures, as of 


April 14, 1897, and as of June 28, 1898. 
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By the figures in evidence summarized in the fore- 
going schedule it appears that on June 28, 1898, the 
Harlem Railroad had outstanding 200,000 shares of $50 
each, while the Central had outstanding 1,000,000 
shares of $100 each. 

It is alleged that upon the compromise, the Harlem 
Company conceded $220,000 per annum to the Central. 
Apportioning this sum among the the shares of the re- 
spective companies, the result would be that each Har- 
lem share loses $1.10 per annum, while each Central 
share gains only 22 cents per annum. It appears, 
further, that My. William K. Vanderbilt at that time 
owned 18,718 shares of Harlem, and 48,000 shares of 
Central. He lost on his Harlem stock, at $1.10 per 
share, $20,589.80 per year, while he gained on his 
Central stock, $10,560 per year—leaving a net loss of 
$10,029.80 per annum. 

It appears, further, that Mr. Cornelius Vanderbilt 
heid 39,668 shares of Harlem stock and only 15,500 
shares of Central stock. His loss on the Harlem stock, 
at $1.10 per share, was $43,634.60 per annum, while his 
gain on the Central stock, was $3,410, making a net 
loss to Mr. Cornelius Vanderbilt, per annum, by the 
outrageous frauds which he is said to have perpetra- 
ted or assisted in perpetrating, of $40,224.80 per annum. 

The only person who seems to have gained by this 
transaction was Mr. F. W. Vanderbilt, whose loss on 
his Harlem stock, 100 shares at $1.10, was $110, while 
his ‘gain on his Central stock, 2,500 shares at 22 
cents a share, was $550, making a net gain to Mr. F. W. 
Vanderbilt (by this alleged fraud) of $440 per year. 

Even the plaintiffs have not ventured to suggest 
that Mr. Frederick W. Vanderbilt conspired with him- 
self to gain the munificent sum of $440 a year, and to 
defraud his two brothers out of $50,000 a year. 

The other common directors of the Harlem and Cen- 
tral Companies had comparatively small holdings in 
either company. Asa matter of fact, their holdings 
on June 28, 1898, were as follows: 
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Mr. 8. D. Babcock held 50 shares of Harlem 
and 100 shares of Central, on which be lost, by 
the compromise agreement, $55 a year and gained 
$22 a year, leaving a net loss of $33 a year. 

Myr. S. F. Barger owned 100 shares of Harlem 
and 200 shares of Central, making his loss, by the 
compromise agreement, $110 per annum, and his 
gain, by the compromise agreement, $44, a net 
loss of $66. 

Mr. Chauncey M. Depew had 200 shares of 
Harlem and only 11 shares of Central. His loss 
on the Harlem shares was $220 a year; his gain 
on the Central $2.42, making a net loss of $217.58. 

Mr. C. C. Clarke had 100 shares of Harlem and 
112 shares of Central. His loss on the Harlem 
shares was $110 per annum ; his gain on the Cen- 
tral shares $24.64 per annum, leaving a net loss of 


$85.36. 


So much for the allegation of the complaint that the 
“pecuniary interests of the common directors as stock- 
holders in the Central Company were much larger in 
that company than in the Harlem Company,” and were 
promoted by relieving the Central Company of its full 
obligation under the Sixth Article of the lease. So 
far is this from being true that so far as concerns any 
question at issue in this action, it is grotesquely and 
absurdly false. If ever there was a case where the 
directors of a corporation appear to have acted from 
conscientious motives and with a view to the interests 
of their stockholders, rather than with a view to their 
own pecuniary interests, this 13 such a case. 

For purposes of convenience, the holdings of stock 
have been taken as of April 14, 1897, and June 28 
1898. There is no point of time, however, which can 
be taken which will not show substantially the same 
results. The allegation of the complaint, at folio 35, 
paragraph thirteenth— 


the financial interests of said controlling and 
“ managing directors have been during said period 
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“and now are, much larger in the Central Com- 
“pany than in the Harlem Company ”— 


therefore, not only is not proved, but is actually dis- 
proved by the facts conceded in this case and put in 
evidence by the plaintiffs themselves. 


(4) It is averredin the complaint that: “ Prior to the 
year 1896 and continuously since the year 1896, a ma- 
jority of the Board of Directors of the Central Com- 
pany also constituted a majority of the Board of Di- 
rectors of the Harlem Company and such majority 
owned or controlled a majority of the stock of both com- 
panies and dominated the policy and controlled the man- 
agement of each company and the selections of officers 
and directors thereof” (Complaint, Par. XIII., fols. 
34, 35). 

The Referee, in his written opinion on the motion to 
dismiss upon the camplaint, lays great stress on this 
(supposedly true) allegation and says : 


‘“« In view of the allegation that the majority of 
“ the common directors owned a majority of the 
“ stock of each corporation, and dominated and 
“ controlled the action of both, and selected the 
* officers and directors of each, it 1s a reasonable 
“inference that the contract was, in substance, a 
“ contract dictated by, if not formally made be- 
“ tween, the common directors of the two cor- 
* porations.”’ 

This allegation, like all of the other substantial al- 
legations of the complaint, is wholly unsupported by 
the proof. The contrary is affirmatively proved. The 
common directors did not own a majority of the stock 
of either corporation, nor did they dominate or control 
the action of either, or select the officers and directors 
of either. 

The fact that some of them acted as proxies at the 
meetings of stockholders falls very far short of any 
proof of these allegations. No stockholder was under 


17 


any legal or moral obligation to give a proxy to Mr. 
William K. Vanderbilt or Mr. Cornelius Vanderbilt, or 
any other member of the board. Every stockholder 
was at liberty to attend any meeting of the stock- 
holders and vote in person, or to select any proxy he 
chose. The usual custom was pursued, which prevails 
in all corporations, so far as we have avy knowledge of 
them, viz., to send out printed proxies for the signa- 
ture of the stockholders, together with the notice of 
the stockholders’ meeting. The custom is for those 
who are in favor of retaining in office the then existing 
board and the then-existing officers, to sign these 
proxies. If, for any reason, they are dissatisfied, they 
are at liverty to combine and select other proxies, or to 
act as individuals, by proxy or personally, as they may 
choose. 

It does not follow because Mr. Cornelius Vanderbilt 
and Mr. William K. Vanderbilt and others of the 
Board of Directors of the two companies acted as 
proxies, that they therefore “ dominated and controlled 
the action ” or “ selected the officers and directors ” of 
either company. They could only select the officers 
and directors by the voluntary act of the stockholders 
in signing the proxies. These stockholders were per- 
sons of independent standing and judgment, and were 
abundantly able to decide whether or not they wished 
to give their proxies to these gentlemen. 

At the time of the special meeting on October 5, 1898, 
of the stockholders of the Harlem Company called to 
pass upon the compromise agreement, Mr. Cornelius 
Vanderbilt owned only 39,648 shares out of the 200,000 
outstanding; Mr. William K. Vanderbilt owned only 
18,718, and Mr. Frederick W. Vanderbilt 100, making a 
total owned by the three Vanderbilts of only 58,466, or 
a little over one-quarter. The estate of William H. Van- 
derbilt owned 4,460 ; J. P. Morgan, 6,125. Adding these 
to the Vanderbilt holdings, we have only 69,051, or a 
little over one-third of the total stock. No other direc- 
tor held more than 100 shares, except Mr. Depew, who 
held 200, and Mr. Van Santvoord, who owned 126. 
Adding in all their holdings, we have 69,827 out of the 
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total 200,000, as against over 130,000 held by other 
stockholders. So much for the alleged ‘“ domination ” 
by the common directors. 

There is, therefore, we repeat, no proof of the allega- 
tion which the Referee, in his opinion, commented 
upon as important, that the majority of the common 
directors owned a majority of the stock of each corpo- 
ration, or dominated or controlled the action of both, 
or selected the officers and directors of each. The 
proof is directly to the contrary. There is, conse- 
quently, no basis for the inference which the Referee 
held to be a reasonable inference from these allega- 
tions : 


“that the contract was, in substance, a contract 
“ dictated by, if not formally made between, the 
“ common directors of the two corporations.” 


(c) It is averred in the complaint that the second 
supplementary contract was authorized and approved 
“by votes of certain of the Directors of the Harlem 
Company who were interested in the contract for the pur- 
chase of the bonds of the Harlem Company mentioned 
in said supplementary contract, and who were also in- 
terested in the purchase of the bonds of the Central 
Company hereinafter mentioned” (Complaint, Par. 
XVL, fol. 46). 

A more wanton and reckless misstatement of fact it 
would be dificult to conceive. 

It is stipulated as a fact in this case (Article 39, p. 
32) that “no other director [except J. P. Morgan] of 
the. Central Company or of the Harlem Com- 
pany was a subscriber to the said syndicate agreement. 
It is further admitted that Mr. Morgan was nota 
director of the Harlem Company until the 15th of 
May, 1900, after every act complained of in this action 
had been done and performed (Article 30, p. 21). 

No attempt has been made by plaintiffs to establish 
this serious charge, involving, as it does, gross moral 
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turpitude, except as to William K. Vanderbilt and the 
attempt as to him has signally failed. 

It is stipulated as a fact in the case, by Article 40, 
that Mr. William K. Vanderbilt, by a letter dated the 
13th day of Apri, 1897, offered to take $1,000,000 of 
the new Harlem bonds at 101, and $5,000,000 of the 
new Central bonds at par—which offer, on April 14th, 
1897, was accepted by J. P. Morgan & Company by a 
letter; and Mr. Vanderbilt caused to be purchased by 
the trustees under the will of his late father, William 
H. Vanderbilt, from J. P. Morgan & Company, the 
$1,000,000 of said new Harlem bonds, which he had 
agreed to take, by his letter of the 13th of April, 1897. 

These bonds were bought for a trust investment, 
not for resale. If still held by the trust, as presump- 
tively they are, the evidence shows that to-day they 
are worth not more than 101, exactly what was paid 
for them. 

It is further stipulated by Article 40 as follows: 


“ He is not personally interested in said bonds 
‘except as a beneficiary for life of the said estate 
“ for which said bonds were purchased; and his 
“ only interest in the trust estate is to receive the 
‘income thereof during his life.” 


Even assuming, however, that Mr. W. K. Vanderbilt 
personally would have obtained any profit from the 
Harlem bond sale, he could not have been actuated by 
any desire to secure such a profit, for in any contin- 
gency and whatever the rate of profit received by the 
Syndicate on the sale of the bonds his proportionate 
share of any loss suffered by the Harlem with respect 
to the bond sale would have been correspondingly 
greater than any possible gain he could have made upon 
such sale. This is susceptible of mathematical demon- 
stration, as follows : 
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Mr. W. K. Vanderbilt’s alleged bond interest was in 
only $1,000,000. out of the total of $12,000,000. For 
this $1,000,000. he paid 101, whereas the Syndicate 
Managers received them at 100. Thus it appears that 


Mr. Vanderbilt, as holder of 18,718 Harlem 
shares, lost 98448, of any sum of which Harlem 
was defrauded in its bond sale or_.__.__._-- 9.38% 
Mr. Vanderbilt, as recipient of less than one- 
twelfth of the excessive profit, whatever its 
amount, would have gained not more than 4, 


Ordéss): (Narites a. hie ome ae gs Res 5 ee ee a 8.3% 
Resulting in a net loss to Mr. Vander- 
Diltexceed ing = ante eee ee Ae 


Ly 
The condition may be illustrated in concrete figures : 


If the bonds were really worth 1154, (the highest 
price at which any were ever sold), the Harlem Com- 
pany by selling at par lost 153°% on $12,000,000 which 
would be $1,905,000 or $9.53 per share. Therefore, 


As a Harlem stockholder Mr. Vanderbilt lost 


$9.93 upon 18718 shares or _..-----.--. $178,382.54 

By the imagined purchase he gained (1153 
--101) 142% on $1,000,000, or_-__------ 148,750.00 
Net lode 2 eee eee oe Oo Ooze: 


Whatever figure be taken for the bonds the result 
must be always to Mr. Vanderbilt’s pecuniary disad- 
vantage, because as a Harlem stockholder his interest 
was ratably larger than his interest as a purchaser of 


Harlem Bonds. 
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(da) It is not directly charged in the complaint, but 
it is insinuated that in their adoption of the compromise 
agreement the stockholders of the Harlem Company 
were influenced by their interest in. the Central Co., 
and by their interest in the contract for the sale of the 
bonds. 


It is averred that a majority of the stock of both 
companies was owned or controlled by the common 
directors of the two companies, and it is stated to be a 
“fact” that ‘certain favored stockholders of the Har- 
lem Company and certain of its directors were inter- 
ested in the contract for the sale of said bonds men- 
tioned and referred to in said second supplementary 
contract ” (Complaint, fols. 35, 43). 


We have already shown that a majority of the stock 
of the Harlem Company was neither owned nor con- 
trolled by the directors of the Harlem Company. 
The plaintiffs have failed to show that directors of that 
company were interested, to the extent of one dollar in 
the contract for the sale of the Harlem or the Central re- 
funding bonds; and it is expressly stipulated (Article 39) 
that no Harlem Director nor (excepting J. P. Morgan) 
any Central Director was a subscriber to the syndicate 
agreement. 


ft remains to consider only the charge as to the so- 
called “favored stockholders” of the Harlem Co. 
Upon investigation this charge turns out to ba as 
absolutely baseless as all the other charges against the 
good faith of the stockholders and directors. 

There are three lines along which the plaintiffs urge 
their suggestions that the majority of the stockholders 
may have had interests adverse to the minority in 
respect to the compromise agreement, viz. : 


1. That certain stockholders of the Harlem Com- 
pany were subscribers to the syndicate agreement and 
that certain other stockholders were trustees or di- 
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rectors of certain corporations, or were members of 
certain firms who were subscribers to the syndicate. 
(Article 39.) 


2. That common directors of the two Companies 
were incompetent to vote ata stockholders’ meeting. 


3. That certain stockholders of the Harlem had a 
greater interest in the Central than in the Harlem 

It appears, however, from the following Schedule, 
that if all the shares so alleged to have been incom- 
petent be excluded, there still remain in favor of the 
compromise a clear majority of all unimpeached shares 
whether voting or not voting. 
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Schedule Exhibiting Alleged Personal 
Interest of Harlem Stockholders in the 
Compromise Agreement. 


1. Shares alleged to have been affected by the bond transaction. (Article 39 
and Schedule 26.) 


Ah LES NUENTANO Td OBIE | Seesisosocere DOAOO GUBUOE IOSD > COED Gobols OC CATOBaCOGr ATA 18,718 
epee MOL LAN « cs/5:6161 Radnioo. lobee shad Stearmon OaAn coon SS onde mconond se 0,125 
MINA A PTO: ENS OOM ome cletaaynis wie: cin lela! cielan niaiets eivierote lee sie oe eines eld esipie'e cts 9,085 
See TUS CON AS GEUSUCC «cise cg selseisony rincarenis cieitiacinialsjeinele saielee -. 1,050 
ODO MUS COs 29 ULUSUCC s\n 00 is steicieicielnjaye/eisisvelals visyeivivicie isieisiele|cicie sie elcisie 1,000 


BEE NOU SULIT ES cis Olen matatctsiany wcleielavereisia/eistatciais|cicie's, eTeleie/eyeiounsieie iRisie‘cay oa 18 
MOUISOO WD UTUSU NCO c sciwiereie vieisiatersis ire. wisyc\eiviciwleleleisiencicisia. vis (se slsieiervivjere,e@ 93 


MORYVOLES WLI GUINLCT svateretctave steteie (oj ctafaiecereists fovevsiarelenctoieis ois @Is is ay ainierersianernie/elverelo er 200 
BSD LO Leder es UO COCKS ways aietarvieds eid tien com anltleleincesarerers atelriaiesioielartic(earersielviginio nes 50 
REI AL LOB GSS SIL UIN  cieteice eunararsiaietcyaie ele oe atevainiale cr stotiere olsbelaiers iefaiepielasicte|es erie 100 
VU AINE) SLO OTLC eretais iiv.ccs'erre) sj art » aretelsiielotsiareisieeie’= aisle s\cieinivicrsleistasieisern 1 e100 
eres SLY OPO Ws e LICL VCLULEULLY: «rarcyaye atereVasotste sieh ever, stevalatctalel siciwictetevere ote aie: * 200 
SPE MEDIC O Wi) AS ULUSLCC rai ola oie, a'x:610)e/einisrelai eee eyefeielnisielalcleisy=i=ieiclsislalsieeteirie 560 
PSP Hani ALG CL. cievsixieleiaisiein siecle eieiereiviatsiere cts Goon eOODDOL GROSEOEGAS 100 
ENV ee VANGCELDLIG oi CIVAGUALLY:sice.cclereccisi vost tere creieie) isislawsinie’s vielslerrtoraisle 100 
Wee VANGELDLG | AS) HPD Ae So siesraisysielvisisis ssi sieis, va ypivla vis eielausielersvsiwialsie es 4,460 
PE NOMNOS ANALVICUSINY cs) acsiew opie leis reisresiecrewe:s| oteiete/s aie twins atviivale « eib.tersiarg 66 400 
Se NOMNE (AS CrUSUCEH jo aricl<ta, 5. civiisisialenoareie tis oveisecicieiviwisis wc Wraltlsteiais ran O00 
—— 43,359 
2. Shares held by common directors not included above : 
CL WE a ONE: Gar aatepaSoboosocn cacohccn cospooccotCoscardbIoasde 89,668 
Marre Cero OL AT Ness oycn. casa a sraleinioioreiate)osie’siovevoe glasialaistaisie Siete: s is Gla alais celeieleisisterooretere 100 
——— 39,768 


3. Shares voted by other persons, having greater interest in 
Central than in Harlem (Schedule 27) : * 


J), BS GNGIIIERI ASS Cae eS Bact ibOHBC agOA EAH DOOSED Arad Soc Entton oCGeoucrriccaiat 82 
BAUME TOV LIE = Ainatsss feces ialciece alovsiele: tiaievela craralayethe Sta sis eke itae is Ueto eeseelee 55 
pared POUDTEY y.icieiscvinteve e's a,i'aa,0.8e hiersjalenie © assishesalete ei olaesforele ae rei 20 
AMER CLA ULTLOL thats aiacianserme eater esialarsinic ere riiel tclcioisia thers om ercleametere aes wisialare 38 
Sem MERELES WY Geto et ct iniatia fale cians ar ciatsierstdcioys athe folateecawiaie teldscleenecerhsica male nee 5 
EPL e LS ELOLW OOS fats loietelora/aie cicie'sinis Vovrlokeiovals wis wleisicns eral ooinieiieenisiovaicie.e'elelaee 497 
BTC RELOAD recta ere stapepeyiters Sains olle, natote/a reds chusesie/a\aisiayarersisva sities eieete dries ciate 5 
Pee oR TUIN DIAL, Raciestoriciaclepmsectercreicictscid  wesaledayaloitha eiaiotarajeveioeterele 5 
RSPAS ay LEA RSLEL O° teresa ve steve) cic ain iplsieta'e'e leieiclolte, ass le\aiela)arslevcre(carewralsiapiciereis a in.eteleieele 5 
Ree re NOU Ute ey rievnin pate sieit w ofoisvererela:srajsvepbatere clu Givvaista. valelerelareta'sielereletavasieio rere 5 
MGC AEUL YL) ciereie's/oisieieinisisiivieieist s\sisjereiste’ereisle/e eis avers (eee eiaisiavejsisto satel a gattinele 5 
ames IRA VOU crc ince maka: aelseinelnels see aisiotava otefataisle'sicistarese-ceavsloa) siayets 10 
ar EL ARDS ONIV Se craistetrase ania Gin (wie! winib1a Biers 9) 6 010/a10 bh-apelaiota shetslale ale (tale wistatersteccie 5 
PR MMin Le Vil Olererye-cretcisteinjse’s seteleisieisicheie c's elovetara}elatetalatete slater neleiets sieverereisielcete 10 
ROMA CHITTY ED) ULOSCD chy 0 icrartevslororeuncteretsiele pte ave letolaret ua sraie, is teiel -ialaiseteieeee oe 53 
Seem ED aa eA Li peetcretarcra:o:cisveyelaie sjorenneeetsterecshe/s] aiakare slernietstalviotererielainwiatvietectee meres 20 
VOLO Ce EVAL wroricu terrestres) stacy etereicleretetaisciecin,. certs, eroeticleniottes 150 


* Total number of Harlem shares was...........0.ssece esses 200,000 
Total number of Central shares was...........0..ssca:e+e. 1,000,000 
The plaintiffs assert that under the compromise, the Harlem 
Company conceded to the Central Company $220,000 per annum. 

Thus each Harlem share would have lost $1.10. 

Each Central share would have gained 22c. 

Therefore, only those stockholders, who held more than five 
shares of Central to one share of Harlem can be charged with an 
interest adverse to the Harlem in the matter of the compromise. 
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The total number of Harlem shares was_-- 200,000. 
Shares alleged to be incompetent —___. _.- 2 84,097. 
Shares unchallenged e225 5. sees ees 116,903. 


Of which a majority would be__ 58,452. 


The total vote in favor of the compromise 
Was (echedule:2))). 22.-5 2s os seer 146,519. 
Deduct the alleged incompetent vote_____- 84,097. 


And there remains in favor of compromise 

an unchallenged vote of.._......--.-.- 62,422. 
or about 4,000 shares more than a majority of all the 
stock not now challenged. 


Tucidentally, it may be of interest to observe that 
the actual objectors to the compromise number 23 and 
the alleged disqualified voters number only 57, making 
a total of 60 out of the grand total of 770 Harlem 
stockholders, of whom (Article 38) 747 (or more than 
97%) holding 188,347 shares (or more than 94%), 
of the total capital stock have accepted the compro- 
mise and have accepted and retained payments there- 
under. 

Further comment on this branch of the case would 
seem to be superfluous. The figures speak for them- 
selves. 


(e) It is averred in the complaint that the suit 
brought by the Central Company against the Harlem 
Company was “not instituted in good faith, or for the 
purpose or with the intent of prosecuting the same to 
judgment, and was only commenced for the purpose of 
discontinuing the same and thereby furnishing a color- 
able excuse or pretended consideration for the said so- 
called compromise and second supplementary con- 
tract’ (Complaint, Par. XV., fol. 45). 


The evidence conclusively disproves this allegation. 
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On May 18, 1897, the directors of the Central Company 
passed resolutions reciting that the company had 
been “advised ” that the claim of the Harlem Com- 
pany “is not justified by the terms of said contract 
and is in the highest degree unjust” (p. 118), and in- 
structing the general counsel of the company “ imme- 
diately to retain and associate with him Ashbel Green 
and Edward J. Phelps for the purpose of beginning 
and prosecuting such action or actions and legal pro- 
eeeding or legal proceedings as may be necessary to 
secure and protect the rights of the Central Company 
in the premises” (pp. 119, 120). 

The legal opinion of Messrs. Phelps, Loomis & Green 
had been given to Mr. Depew, the president of the Cen- 
tral Company ,in his official capacity, on the previous day, 
and was unqualifiedly and emphatically opposed to the 
claim of the Harlem Company. That opinion makes 
no suggestion of any possible compromise, but does ad- 
vise asserting the rights of the Central Company, “ by 
appropriate action or legal proceedings,” and submits 
the resolutions to be adopted by the directors at their 
meeting on the 18th (pp. 53, 54). 

Mr. H. McK. Twombly, who introduced the resolutions 
and moved their adoption in the Central board, was 
called as a witness for the plaintiffs and testified un- 
equivocally to the good faith with which the resolu- 
tions were introduced and passed. There is no evi- 
dence to the contrary. 

That the proposed litigation was to be a genuine one 
and was not a mere cover or pretext for compromise is 
further shown by the fact that copies of the resolu- 
tions were directed to be served on the chairman or 
presiding officer of the meeting of the stockholders of 
the Harlem Company to be held that day, May 18th, 
1897, together with copies of the request and protest 
of the Central Co. addressed tothe Harlem Company 
(pp. 120, 121). 

Not only so, but it was resolved further that a copy 
of the proceedings of the meeting “be presented and _ 
read to the meeting of the stockholders of this com- 
pany (¢. e., the Central Company) called to be held at 
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the City of Albany on the 26th day of May, 1897, and 
that the stockholders present and represented at said 
meeting be requested to approve the action of the 
board in the premises,” and it was further 


“ Resolved, That printed copies of the proceed- 
ings of this meeting be immediately served, per- 
sonally or by mail, upon each stockholder of this 
Company ” (p. 120). 


Directors who contemplated a fake suit would 
hardly have caused the full proceedings to be com- 
municated to the impending meetings of the stockhold- 
ers of both companies—to the Harlem stockholders as 
‘the earliest possible warning of the Central claim ; and 
to the Central stockholders as an announcement of the 
intention to maintain the Central interests and for ap- 
proval thereof. When these resolutions were adopted 
by the Central Board it was not known but that many 
stockholders of both companies would attend the 
meeting. In any aspect this publication at the very 
first meeting to be held by the stockholders of each 
company was significant of the utmost good faith. 

From the minutes of the stockholders’ meeting 
of the Central Company, held May 26th, 1897 (Supple- 
inental Stipulation as to Facts, Schedule 36a, pp. 2 to 
11), it appears that there were present or repre- 
sented at that meeting 710,692 shares out of the total 
capital of 1,090,000 shares; and that the meeting 
unanimously approved the action of the board of direc- 
tors taken at the meeting of April 14th, 1897- It 
further appears that “the secretary then presented 
and read to the meeting an attested copy of the pro- 
ceedings of the board of directors of this company, 
held at the offices of the company at the Grand Central 
Depot, at the City of New York, May 18th, 1897. 
Upon motion of Mr. Hamilton Harris, it was unani- 
mously /?esolved, that the stockholders present and 
represented at this meeting do hereby approve the 
action of the board of directors at its meeting on May 
18th, 1897, as now submitted to this meeting” (p. 9). 
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The Board of Directors of the Central Company 
met the next day, May 27th, 1897 (see Minutes of 
Meeting, Schedule 37a, Supplemental Stip., pp. 12 to 
16), at which the proceedings of the stockholders’ 
meeting were submitted. The president also sub- 
mitted certain resolutions that day adopted by the 
Harlem Company, asserting its claims, and thereupon, 
on motion of Mr. Twombly, it was 


“ Resolved, that the President of this Company, 
any Vice-President, the Secretary or Treasurer, 
or any Director, be, and hereby he is, authorized, 
for and in the name of this Company, to sign and 
execute any agreement or submission to arbitra- 
tion at common law or under the statutes of the 
State of New York, any submission to the Appel- 
late Division of the Supreme Court, First Depart-_ 
ment, State of New York, or to verify any com- 
plaint, which may be submitted by the General 
Counsel of this Company, Ashbel Green and Ed- 
ward J, Phelps, retained by this Company under 
the resolution adopted by the Board of Directors 
of this Company, May 18th, 1897, for the purpose 
of taking action to secure and protect the rights 
of this Company under the agreement between it 
and The New York and Harlem Railroad Com- 
pany dated April 1st, 1873, or which may be sub- 
mitted by other counsel retained by this Com- 
pany in this behalf” (p. 14). 


The resolutions adopted by the Harlem Company at | 
their meeting on May 27th, 1897, appear in schedule 
10 (pp. 149 to 152),-and conclude with the following : 


“ Resolved, that the officers of this company be, 
and hereby they are, authorized and directed to 
retain counsel, and, in conformity to the advice of 
counsel so retained, in every proper way to pro- 
ceed, either by arbitration, submission or other- 
wise, to obtain and to expedite the prompt and 
proper construction and determination of all the 
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rights of this Company under the lease of April 1, 
1875, and to assert and protect the rights of this 
Company under that lease” (p. 152). 


In pursuance of these resolutions, Messrs. Francis 
Lynde Stetson and Joseph H. Choate were retained as 
counsel for the Harlem Company, and the suit of the 
Central Company against the Harlem Company was 
thereafter commenced and defended. 

What is there in all this to even suggest bad faith 
or collusion ? 

Counsel for the plaintiffs place much stress upon the 
fact that certain of the common directors of the two 
companies concurred in the adoption of resolutions of 
the Harlem Company asserting its rights, while, con- 
temporaneously therewith, or substantially so, they 
concurred in resolutions of the Central Company also 
asserting its rights, diametrically opposite to those of 
the Harlem Company. 

The argument of counsel on the other side would 
seem to be that the directors of the Harlem Company 
who voted in favor of the resolutions in the Harlem 
Board could uot have voted in good faith for the reso- 
lutions passed in the Central Board. This, however, 
is a grossly unwarranted argument. If it be true that 
the Harlem Company was advised by its counsel, or 
by any reputable counsel, that it hada right to refund the 
Consolidated Mortgage, and thereafter to receive from 
the Central Railroad therefor the equivalent of the inter- 
est saved thereby, certainly it was the duty of the Harlem 
directors to assert such claim until the claim could be 
passed upon by a competent tribunal, or be adjusted by 
a fair compromise agreement. If, on’ the other hand, the 
directors of the Central Company were advised by their 
counsel, or by other reputable counsel, as they were 
most emphatically advised by Messrs. Phelps, Loomis 
and Green, thatit was the right of the Central Company 
to require the Harlem Company to refund the bonds, 
and that the benefit of the refunding at a reduced rate 
of interest would enure to the Central Company, and 
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not to the Harlem, certainly it was the duty of the 
Central directors to take action in accordance with 
such opinion, and to insist upon such rights. 

That some of the common directors of the two com- 
panies were present at the meetings of the two boards 
at which resolutions were adopted, and concurred 
therein, does not, in any way, impeach the good faith 
of the action taken by either of the two boards. 

At the meeting of the Board of Directors of the Cen- 
tral Company held on the 18th of May, 18/7, at which 
were adopted the preamble and resolutions asserting 
the rights of the Central Company, there were present 
ten directors. Of these ten directors, only three had 
participated in the meeting of the Harlem Board and 
voted for the resolutions adopted by that Board, at its: 
meeting of April 14, 1897, viz., Mr. William K. Vander- 
bilt, Mr. Chauncey M. Depew and Mr. Frederick W. 
Vanderbilt (see fols. 43 and 44). 

There is a total absence of any proof whatever, or 
any scintilla of proof, from which the Court can infer 
that the Board of Directors of each company was not 
acting in perfectly good faith and in the interests of 
their respective stockholders. Every intendment and 
presumption is in their favor (see, Guidet vs. N. Y., L. 
Wie het C0309 NOY. St. Rep. 2657120 Nov Ye; 
649; People vs. Kelly, 11 App. Div., 495-500). 


(f) The refunding bonds were not sold to J. P. Mor- 
gan & Co. and J. S. Morgan & Co. below their market 
value. 

Great stress is laid in the complaint upon the con- 
tracts for the sale of the refunding bonds of the Har- 
lem Company and the Central Company. 

It is charged that certain of the directors and cer- 
tain “ favored stockholders ” of the Harlem Company 
were interested in the profits of the Morgan & Co. Syn- 
dicate. We have already shown that this charge is 
absolutely untrue, so far as the directors are concerned, 
and substantially untrue so far as the stockholders are 
concerned. 
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Even if the charge were true, however, it would be 
of no significance in this suit, since this is not a suit 
for an accounting against the directors of the Harlem 
Company, nor is it a suit against the members of the 
Morgan firms to disafirm the Morgan contracts. 

No connection whatever has been shown between the 
making of the Morgan contracts and the making of the 
Second Supplementary Contract. 

Assuming, however, for the purposes of the argu- 
ment, that there is some relevancy to the charge that 
the bonds were sold at far below their market value, 
the question recurs : 

Is there any proof to support the allegation that 
the contract with Mr. Morgan’s firms was unfair ? 
Absolutely none. It is stipulated (Article 41) that a 
syndicate was formed, of which J. P. Morgan & Com- 
pany were members, and that in July, 1898, more 
than a year after the contract of purchase from the 
Harlem Company, this syndicate contracted to sell and 
deliver to Harvey Fisk & Sons, as managers of another 
syndicate, $11,000,000 of the said bonds of the Harlem 
Company, at the price of 1084. It was proved (Banks, 
page 24) that the sale was of bonds deliverable not 
presently but ‘when they were to be issued,” and (pp. 
24, 25) that none were issued or received until in or after 
May, 1900, as indeed is alleged in the Complaint (folio 
49), and stated by Mr. Trull (page 18) and proved by 
Mr. Banks (pp., 24, 25). 

It appears further that at various dates in 1899 and 
1900, Harvey Fisk & Sons sold $4,475,000 of these 
bonds; $1,955,000 of these bonds were sold as high as 
115 and a fraction. More than half of the bonds actually 
sold-—$2,500,000 out of $4,475,000— however, were sold 
as low as 1124 (pp. 23, 24). The residue of the $11,- 
000,000 of bonds not sold by Harvey Fisk & Sons 
(namely, $6,525,000) were withdrawn by the Fisk Syn- 
dicate subscribers at 108} (see testimony of Mr. Banks, 
p. 25). 

This testimony of Mr. Banks absolutely demolishes 
the extraordinary and reckless allegation of the com- 
plaint, verified in June, 1900, “that the Second Syndi- 
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“cate have sold said bonds at a premium of upwards 
““ of fifteen per cent., thus making a profit on the 
«« bonds by way of premium over the price obtained by 
“ the Harlem Company—the sum of $11,800,000.” 

Assuming, however, that the market value of the 
bonds in 1899 and 1900 was 115 or 1123, and after 
‘June, 1898, was 1084, it by no means follows that 
in the spring of 1897, when the contract with Mr. 
Morgan’s firms was made, the Directors of the Harlem 
Company made an unwise or an unfair bargain or 
‘contract with Mr. Morgan’s firms. There is no proof 
‘made or offered by the plaintiffs to the effect that in 
April, 1897, an entire issue of $12,000,000 of 34 per 
cent. bonds could have been floated as an entirety or 
peddled in small lots at more than par. No witness 
has been called by the plaintiffs to testify that in the 
‘spring of 1897 anybody would have given more than 
par for the refunding bonds of the Harlem Railroad or 
bonds of any other railroad bearing only 34 per cent 
interest. 

Mr. Banks, of the firm of Harvey Fisk & Sons, was 
called by the plaintiffs as a witness and placed upon the 
stand. It appeared that he is an expert on the value 
‘of railroad bonds, and that his firm has been and is 
one of the largest firms dealing in bonds in the 
United States. No question was asked of Mr. Banks 
for the purpose of showing that the price at which 
these bonds were sold by the Harlem Company to 
J.P. Morgan & Company and J. 8S. Morgan & Company 
-was unfair, or that any other firm or any other indi- 
viduals would have given more for these bonds, in the 
spring of 1897, than was given by the purchasers. 

Nor is there any proof that any of the stockholders 
of the Harlem Company would have given more than 
‘par for the bonds had they been offered to the stock- 
holders for sale. 

It appeared further (Banks, p. 31) that no 34 per 
cent. bonds other than those of the Illinois Central 
‘Railroad which sold at about par, and those of the 
Lake Shore and Michigan Southern Railway which 
sold at 99 per cent. had been issued by any railroad. 
prior to the date of the Morgan contract. 
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Mr. Twombly, called as a witness for the plaintiffs, 
testified to the effect that the bonds were sold to the 
Morgan firms at their fair market value. He testified 
also to his own experience in the winter of 1896 and 
1897 as a director of the Lake Shore and Michigan 
Southern Railroad in negotiating the 34 per cent. 
bonds of that company, which he testified are as good 
as any in the United States. They were negotiated at 
par less one per cent. He testifies: “I had sold 
those to Speyer & Co. and we were all very much 
satisfied, and a great many people were surprised that 
we could have sold those bonds at that price at that 
time.” 

It appears further, from the testimony of Mr. Banks 
and of Mr. Twombly, that at its session in 1898 the 
Legislature passed a law authorizing savings banks ° 
to invest in this character of bonds, and this legisla- 
tion resulted in creating a demand for such securities 
and enhanced their market value. It further appears, 
from the testimony of Mr. Banks, that the market 
price of the Harlem bonds has fluctuated very con- 
siderably, as has the price of other bonds in the market. 
Mr. Banks testified that at the time he testified 
(November 18, 1903), the price of the Harlem bonds 
in the market was “about par,” the witness knowing 
of actual sales at that price. 

The law referred to by Mr. Banks, giving the right 
to savines banks to invest in this character of bonds, 
is Chapter 236 of the Laws of 1898, passed April 14, 
1898, or thereabouts (Mr. Banks’ Testimony, at p. 30). 
The savings banks of the State have taken and held 
upwards of two millions of dollars of these Harlem 
bonds under this law (page 32 of Mr. Banks’ Testi- 
mony). The price of bonds and stocks generally was 
very much lower in May, 1897, than afterward existed. 
“There were a great many bonds that were lower at 
that time than they are at the present time.” As to 
railroad bonds generally in the winter and spring of 
1896-97, the prices were as low, if not lower, at that 
time than at the present time (pp. 32, 33). 
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As these Harlem bonds are now selling in the market 
at about par, and as the prices in 1896-97 were as low 
as, if not lower than, present prices prevailing in the 
market, it is quite evident that the price at which these 
bonds were sold to J. P. Morgan & Company and J. 8. 
Morgan & Company was not below their then market 
value, and this irrespective of the uncertainties attend- 
ing the possible negotiation at any fair price of rail- 
road bonds bearing only three and one-half per cent. 
which was a new experiment, there having been only 
one issue of railroad bonds bearing interest as low as 
three and one-half per cent. in this country, prior to 
May, 1897, viz., bonds of the Illinois Central (see Mr. 

‘ Banks’ testimony at p. 31). 

That the negotiation of three and one-half per cent. 
bonds at par was by no means a certainty, and that in 
entering into these contracts with the Harlem Company 
and the Central Company the Morgan firms took some 
risk is apparent also from the written opinion of Mr. 
Trull, given in December, 1896, to the Continental 
Insurance Company, in which he states that four per 
cent. refunding bonds could probably be sold at a pre- 
mium of $360,000; that is to say, at one hundred and 
three per cent. (see Mr. Trull’s opinion, Schedule 2, 
£8) : 


‘Assuming that a new issue of bonds can be 
‘““made by the lessor company, bearing interest at 
“ the rate of 49% per annum, it is believed that the 
“entire issue could be sold and disposed of upon 
“terms which would realize a premium upon the 
total issue of $360,000.” 


Of course, if four per cent. bonds could be nego- 
tiated only at 103, it would follow that three and one- 
half per cent. bonds could not be negotiated at par. 

It may be noted in this connection, as bearing upon 
the good judgment of the Harlem directors, as well as 
upon their good faith, that the scheme actually 
adopted by the Harlem directors for refunding the 
debt at three and one-half per cent. was vastly prefer- 
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able, in the interest of the stockholders, to that sug- 
gested by Mr. Trull. The issuing of four per cent. 
bonds, as Mr. Trull states, would have netted to the 
Harlem Company a premium of $360,000. By issuing 
three and one-half per cent. bonds at par the company 
saved one-half per cent. per annum for 100 years, making 
a total interest saving during 100 years of $60,000 per 
annum, or $6,000,000 for the 100 years. Deducting 
from this Mr. Trull’s estimated premium of $360,000, 
we have a net saving of $5,640,000 under the three 
and one-half per cent. plan as carried out by the di- 
rectors, on the one hand, as compared with the plan 
proposed by Mr. Trull, on the other hand—an amount 
nearly equal to one-half of the total principal of the 
mortgage. 

The allegation of the complaint charging that the 
directors wrongfully failed to give the stockholders an 
opportunity to bid for the bonds, is not supported by 
any evidence tending to show that any stockholder 
would have bid for the bonds. The elaborate discus- 
sion in Mr. Trull’s opinion of the proposition that 7% 
Bonds might be issued to the stockholders at par, 
leads naturally to the inference that that is the rate 
at which stockholders would have taken the bonds. 

There is, therefore, a total failure of proof to sup- 
port the charge of unfairness in the price at which the 
bonds were sold to J. P. Morgan & Company and J. 8. 
Morgan & Company on a 3$% basis. On the contrary, 
the fairness of that price at that time has been affirm- 
atively established. 


(7) The settlement of the Hitchcock suit and the 
agreement of indemnity on behalf of the Central Com- 
pany do not in any respect tend to sustain the con- 
tention of the plaintiffs in this suit. 


1. Even if any inference could fairly be drawn from 
these transactions (which we emphatically dispute) ad- 
verse to the good faith of the directors, as tending to 
show doubt on their part as to the legality or pro- 
priety of their previous conduct, such an inference 
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could not supply the place of substantial proof in any 
way impeaching the previous transactions resulting 
in the compromise agreement. If there were some 
affirmative evidence of bad faith or fraud, the un- 
favorable inference (if any) growing. out of these two 
matters might, perhaps, avail plaintiffs as a make- 
weight, but in and of itself it cannot have any proba- 
tive force, there being no affirmative evidence. Much 
less can it negative the evidence affirmatively estab- 
lishing good faith prior to these two transactions. 


2. The compromise agreement was a binding agree- 
ment when adopted by the stockholders of the two 
companies, and no subsequent action or failure to act 
on the part of the directors of either company can 
affect the rights or labilities arising therefrom. 

The Board of Directors of each company appointed 
a committee with full power to confer with a committee 
from the other company with regard to a compromise 
of the pending controversy between the two companies 
and to make a settlemsnt. 

The resolutions of the Central Board which were 
adopted on the 22d of June, 1898, recited that: “In the 
opinion of this Board, it is for the best interests of this 
company, and of the stockholders thereof, that the un- 
certainty of litigation should be avoided, and that the 
advantage of a certain diminution in the payments 
under such lease should be secured to this company 
by an amicable adjustment of the differences between 
the two companies.” A committee was therefore, ap- 
pointed, consisting of the president and Messrs. Mor- 
gan and Twombly, “ with power to negotiate with the 
New York and Harlem Railroad Company for an ad- 
justment of the matters in controversy between the 
last named company and this company, arising under 
the lease of April 1, 1873, and with power to make a 
settlement.” It was further ‘“ Resolved, That the Presi- 
dent and Secretary of the Company be authorized and 
directed to execute, under the seal of the Company, such 
agreements as may be necessary to carry such settlement 
into effect, and if, in the opinion of counsel, such action 
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is necessary, to call a meeting of the stockholders of this 
company, at which such agreement shall be submitted 
for their consideration and action” (pp. 215, 216). 

At the meeting of the Harlem Directors held on the 
28th of June, 1898, a copy of the resolutions of the 
Central Directors was received and it was thereupon 
Resolved, as follows : 


“ WHeREAS, In the opinion of this Board, it is 
for the best interests of this Company and the 
stockholders thereof that the uncertainty of 
litigation should be avoided, and that the 
advantage of a certain increase in the rental 
under said Lease should be secured, by an 
amicable adjustment of the differences between 
the said two Companies. 

“ Now, THEREFORE, it is hereby 

“« Resolved, That a Committee of this Board, 
consisting of Messrs. A. Van Santvoord, F. P. 
Freeman and J. B. Dutcher be, and hereby is, 
appointed to negotiate with the New York Central 
and Hudson River Railroad Company for the 
adjustment of the matters in controvery between 
that Company and this Company arising under 
the Lease of April Ist, 1873. 

« Resolved, That when and if the said Committee 
shall reach an agreemeut, it shall report the same 
to the meeting of the Stockholders of this 
Company, to be held as hereafter provided, and 
shall cause such report to be submitted for the 
action of the Stockholders of the Company at 
such meeting. 

“ Pesolved, That when and as approved by the 
Stockholders of this Company at the said meeting 
and not otherwise, the report and agreement of the 
Committee shall be binding upon this Company and 
the Stockholders thereof, and that the President or 
Vice-President, and the Secretary, of this Company, 
be authorized and directed from time to time to 
execute, under the seal of the Company, such agree- 
ments as may be necessary fully to carry into effect 
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such settlement, either in the course of the pending 
litigation and as part thereof, or in and after dis- 
continuance of such litigation, or in such manner 
as to the said Committee shall seem best to secure 
and to effect complete and final adjustment and 
compromise of the claims and differences between 
these two Companies. 

Resolved, That a special meeting of the Stock- 
holders of the New York and Harlem Railroad 
Company be, and hereby the same is, called to be 
held at the principal office of the Railroad Com- 
pany, at New York, in the State of New York, at 
twelve o’clock noon, on Wednesday, the fifth day 
of October, 1898, for the purpose of submitting to 
the Stockholders the jinal report of a Committee 
appointed by the Board of Directors of this Com- 
pany, to agree with the Board of Directors of the 

New York Central and Hudson River Railroad 
Company, upon a settlement of the questions be- 
tween the two Companies, arising out of the Lease 
of April Ist, 1873, and the refunding of the Con- 
solidated Mortgage bonds of this Company, and 
for the purpose of taking final action with reference 
to such proposed settlement and agreement. 

“ Resolved, That the Secretary of the Company 
be, and hereby he is, authorized and directed, in 
behalf of the Board of Directors, and in the man- 
ner required by law and by the by-laws of this 
Company, to give public notice of such meeting, 
such notice to be substantially of the form an- 
nexed to these minutes, and the date of such meet- 
ing to be inserted by him prior to the publication 
of such notice, and immediately after the said 
Committee shall have agreed upon a_ settlement 
and report. 

“ Resolved, That KE. H. Goodwin and G. S. 
Prince and W. S. Crane be, and hereby they are, 
appointed Inspectors of Election, to hold the elec- 
tion of the Stockholders at the meeting this day 
called.” 


38 


The form of notice follows, precisely as subsequently 
sent out to the stockholders. 

Nothing further remained to be done by the Direc- 
tors, the whole matter being delegated by each Board 
to its committee with full power to make a settlement 
which 7pso facto was to take effect when approved by 
the stockholders at their several meetings. 

No further action was in fact taken by the Harlem 
Board on the subject till after the stockholders’ meet- 
ing had been held and had adopted the compromise 
agreement. 

The three members of the conference committee ap- 
pointed by the Harlem Board were all of them holders 
of a substantial amount of stock of the Harlem Com- 
pany, Mr. Van Santvoord holding 126 shares, worth (at 
the rate of 300%, see Article 14), $18,900; Mr. Free- 
man and Mr. Dutcher 100 shares each, worth $15,000. 
No one of these three men was a director in the Central 
Company. My. Van Santvoord did not own a single 
share of Central stock. Neither did Mr. Freeman (Ar- 
ticle 20). Mr. Dutcher owned 100 shares of Central 
stock (Article 20) ; but as already pointed out, his 
pecuniary interests were very much greater, so far as 
the compromise affected those interests, on the Harlem 
side than on the Central side of the transaction. By 
the compromise agreement he gave up $110 per annum 
as a Harlem stockholder while he gained only $22 per 
annum as a Central stockholder. 

This committee, therefore, was fully competent to 
represent the Harlem Company’s interests and to act 
for that company. 

The committees of the two boards met in joint con- 
ference on the 10th of August, 1898, and the following 
proceedings took place (see Schedule 17, pp. 224, 225) : 


“The Chairman then stated that the business 
before the meeting was the discussion, and, if 
practicable, the adjustment of the differences be- 
tween the Central Company and the Harlem Com- 
pany, in respect of the Lease of April 1, 1873. 
The Chairman presented the draft of a proposed 
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Second Supplementary Contract, which had been 
prepared as an amendment of the existing Lease, 
and which had been considered by some of the 
Stockholders of both Companies as affording a 
fair and acceptable basis of settlement. The main 
feature of which was the payment and reservation 
to the Harlem Stockholders of a sum equal to two 
per cent. upon their stock in addition to the rent 
already payable under the Lease of April 1, 1878, 
the Central Company to have the benefit or the 
burden of all decreases or increases in interest 
payments on any refunding of the bonds of the 
Harlem Company. 

‘Some discussion ensued, and, after various in- 
formal suggestions and an informal vote, it was 
generally agreed that the basis of settlement pro- 
posed was fair, and would be acceptable to the 
Stockholders of both Companies. 

“Upon the motion of Mr. Morgan, seconded by 
Mr. Van Santvoord, and by the affirmative vote of 
all present, it was thereupon 

“ Resolved, That the Committee of The New 
York Central and Hudson River Railroad Com- 
pany, appointed under the resolutions of June 22, 
1898, and the Committee of The New York and 
Harlem Railroad Company, appointed under the 
resolutions of June 28, 1898, having met in joint 
session this 10th day of August, 1898, do approve 
of an equitable and final adjustment of the differ- 
ences between the two Companies concerning the 
provisions of the Contract of Lease dated April 1, 
1878, by the enecution, delivery and performance of 
a Second Supplementary Contract in the form of 
that now submitted to this meeting, of which a copy 
is annexed to the minutes hereof.” 


The form annexed is the agreement as subsequently 
approved and adopted by the stockholders at their 
several meetings. 

At a meeting of the Central Board held August 25th, 
1898, the proceedings of the two committees’ meeting 
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in joint conference were reported and approved, and a 
meeting of stockholders was directed to be called to 
consider and approve of the Second Supplementary 
Contract. 

What took place was as follows (see Schedule 19, 
pp. 236, 237) : 


“The President reported that conference had 
been had between the Committee of this Board, 
appointed at a meeting held June 22d, 1898, and a 
Committee of the Board of Directors of the New 
York and Harlem Railroad Company, appointed 
at a meeting held June 28th, 1898, to consider 
the question of a compromise and adjustment of 
the controversy between the two companies aris- 
ing under the contract of April Ist, 1873, which 
conference had resulted in the unanimous re- 
commendation by the Joint Committees, of the 
adoption of a Second Supplementary Contract. 

“The President presented the minutes of the 
meeting of the joint committee and the form of 
Second Supplementary Contract agreed upon, 
and to bear date October 5th, 1898, whereupon 
it was resolved that the action vf said joint com- 
mittee be approved, and that a copy of such min- 
utes be spread upon the records of the minutes of 
this meeting. 

“* Resolved, That the Secretary be and he hereby 
is directed to call a meeting of the stockholders of 
this Company to be held at the office of the Com- 
pany in the City of Albany on Wednesday, the 5th 
day of October, 1898, at 12 o’clock noon, to con- 
sider and approve of the Second Supplementary 
Contract between this Company and The New 
York and Harlem Railroad Company, and that 
the Secretary give proper notice by mail and 
by advertisement to the stockholders of this Com- 
pany of such meeting.” 
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The notice sent out to the stockholders of the 
Harlem Company was as follows : 
“ Office of Tas New York AND Hartem Ratt- 


ROAD COMPANY, 
“ New Yorn, September Ist, 1898. 


“Notice is hereby given that a Special Meeting 
of the Stockholders of The New York and Harlem 
Railroad Company has been duly called, and will 
be held at the Company’s principal office at New 
York, in the State of New York, on Wednesday, 
the 5th day of October, 1898, at twelve o’clock, 
noon, for the purpose of considering the final 
report of a committee appointed by the Board 
of Directors of this Company to agree with the 
Board of Directors of the New York Central and 
Hudson River Railroad Company, upon @ settle- 
ment of the questions between the two companies, 
arising out of the Lease of April Ist, 1873, and 
the refunding of the Consolidated Mortgage 
Bonds of this Company, and for the purpose of 
taking final action with reference to such proposed 
settlement and agreement. 

“ By order of the Board of Directors. 

‘“H. V. W. Rossirer, 
“ Secretary.” 


This notice was accompanied by the following cir- 
cular : 
‘““ GRAND CENTRAL Srarion, New York, 
“« September 1, 1898. 


“To THE STOCKHOLDERS oF THE New YorRK AND 
Hartem RattRroap ComPANy. 


“ At the same time with this, you will receive 
the legal form of notice of a meeting of Stock- 
holders, to be held at the office of the Company 
at the Grand Central Station, on Wednesday, Oc- 
tober 5, 1898, at 12 o’clock noon, for the purpose 
of considering the #nal adjustment and settlement 
of the differences between this Company and The 
New York Central & Hudson River Railroad Com- 
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pany growing out of the Contract of Lease of 
April Wals7s: 

“In and by that contract, it was provided that 
the Central Company should pay the interest upon 
all bonds of the Harlem Company, including, of 
course, the 79 Consolidated Mortgage bonds, 
which are outstanding for the aggregate principal 
sum of $12,000,000, and which will fall due May 1, 
NETO 

“ Subject to the contingencies of the litigation 
hereinafter mentioned, arrangements have been 
made to refund these bonds at maturity at an an- 
nual interest of three and one-half per cent., so as 
to effect a saving of $420,000 per annum, being ex- 
actly one-half of the interest. 

“Discussion and differences concerning this 
saving have developed between the two Companies 
as follows : 

“ Under the advice of eminent counsel, the 
Central Company contends that the Central Com- 
pany is entitled to all of the interest saving 
effected by the favorable refunding of the Harlem 
debt. , 

“ On our side, also with the support and under 
the advice of competent counsel, the Harlem 
Company asserts that by the express provisions 
of the Lease of April 1, 1873, the Harlem Com- 
pany is entitled to the whole of this interest 
saving, 

“Thus encouraged by legal opinions diametric- 
ally opposed, the two Companies have become in- 
volved in a litigation now pending, as the result of 
which either one or the other must gain either the 
whole or none of the benefit to be effected by the 
proposed saving in annual interest ; and which, in 
any event, must long delay the settlement of the 
question. 

“As the point in difference is a fine one, and 
the possibilities of judicial interpretation are 
various and uncertain, the Boards of Directors 
have reached the conclusion that the common ad- 
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vantage would be promoted were each Company 
now to make certain for itself a fair share of this 
gain by securing substantially one-half of the 
interest saving, and thus avoid the risk of losing 
all in an unsuccessful effort to gain all. 

“ Under these conditions, the Board of Directors 
of each Company appointed a sub-committee, con- 
sisting of Messrs.Callaway, Morgan and Twombly of 
the Central Company, and Messrs. Van Santvoord, 
Freeman and Dutcher-of the Harlem Company. 
These committees met in joint session upon Au- 
gust 10 and unanimously reached the conclusion 
that it would be fair to adjust and settle these 
differences concerning the Lease of April 1, 1873, 
by adding two per cent. to the annual dividend to 
be received by the Harlem Stockholders, who 
thus would receive, from and after May 1, 1900, 
under the Lease (and exclusive of their interest 
in the street-railway property), annual dividends 
of ten per cent., instead of eight per cent., as pay- 
able prior to that date. 

“This increase in dividends to the Harlem 
Stockholders, amounting annually to $200,000, is 
only $10,000 less than one-half the entire inter- 
est saving, and is the nearest possible approach 
to exactly one-half, if an even percentage be 
adopted. 

“The Board of Directors of the Harlem Com- 
pany regard this adjustment and settlement as de- 
sirable, and it is respectfully recommended to the 
acceptance and approval of all Harlem Stock- 
holders at their meeting which, as above stated, 
has been called for October 5. 

“ Yours respectfully, 
** C. VANDERBILT, 
‘* President.” 


“A copy of the proposed Second Supplementary 
Contract may be obtained by any Stockholder, upon 
application at the office of the Company.” 
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That this notice and the accompanying circular 
fully and fairly apprised the stockholders of the situa- 
tion and notified them that their action on the pro- 
posed contract would be “ tinal” cannot surely be open 
to question. 

The circular is characterized by the complaint as 
“partial and misleading” (Complaint, par. XIV., 
fol. 42). We submit that such characterization 
is grossly unjust, and that on the contrary 
nothing could be fairer or more exact than this cir- 
cular. It is true that the circular omits to state (as 
the complaint states) “that certain favored stock- 
holders of the Harlem Company and certain of its 
directors were interested in the contract for the sale 
of said bonds mentioned and referred to in said second 
supplementary contract”? (Complaint, par. XIV., fol. 
43); but there were several sufficient reasons for such 
omission. In the first place it has not been shown to 
be the fact that certain of the “ directors” of the Harlem 
Company were “ interested” in the contract forthe sale of 
the bonds. In the second place, only a small minority of 
the stockholders were interested in that contract either 
directly or remotely. In the third place, the bond 
contract is referred to only incidentally in the Second 
Supplementary Agreement, and that Agreement had no 
legal bearing upon the bond contract which had been 
made by the Board ef Directors in April, 1897, and 
had been submitted to the stockholders at their meet- 
on May 18, 1897. 

The only reference to the bond contract in the sec- 
ond supplementary agreement was by way of a pro- 
vision that nothing therein contained should be 
construed to “interfere” with that contract. The 
meeting of October, 1898, was not called to approve or 
to disapprove of the bond contract. It was called to 
approve or disapprove of and to take final action on the 
compromise agreement, and each stockholder was in- 
formed that a copy of that agreement could be obtained 
at the office of the company on application. 

No stockholder who signed a proxy and whose vote 
was cast in fuvor of the agreement has ever questioned 
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or objected to the vote so cast, or has claimed that he 
was in any way deceived or misled. 

Certainly, no stockholder who voted against the 
agreement or who abstained from voting or who did 
not sign a proxy in favor of the agreement can have 
been misled to his prejudice. 

Only those who signed proxies in favor of the agree- 
ment can be heard to object, and they “ must exercise 
the most active diligence in repudiating the same.” 


Synnott vs. Cumberland Building Ass., 117 
Fed. Rep. 379. 


The stockholders’ meeting thus called was held on 
the 5th of October, 1898, and the following resolutions 
were adopted by a vote of 146,519 shares in favor 
thereof as against 11,042 shares in opposition thereto 
(see Schedule 25, pp. 409 to 412) : 


‘“* Resolved, 1. That the Stockholders of The 
New York and Harlem Railroad Company hereby 
do approve the resolutions by the Board of Directors 
of this Company, adopted June 28, 1898, and of the 
Committee of this Company appointed under said 
resolutions, adopted in joint session with a similar 
Committee of The New York Central and Hudson 
River Railroad Company, held the 10th day of 
August, 1898. 

“2. That the Board of Directors and the proper 
officers of The New York and Harlem Railroad 
Company be, and hereby they are, authorized, in the 
name and in behalf of The New York and Harlem 
Railroad Company, and under its corporate seal, to 
make and execute and to deliver, to and with The New 
York Central and Hudson River Railroad Company, 
and to perform a Second Supplementary Contract, 
modifying and amending the provisions of the 
Contract of Lease of April 1, 1873, substantially 
as set forth in the printed draft of contract now 
submitted to this meeting, which hereby approves 
of the form and provisions of such Second Supple- 
mentary Contract.” 
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“ The report of the Inspectors of Election hay- 
ing been duly received, was ordered to be filed, 
and the Chairman thereupon declared that the 
resolutions had been duly and lawfully adopted. 

“Upon motion it was unanimously 

“ Resolved, That the President or any Vice- 
President, and the Secretary of this Company, be, 
and hereby they are, authorized and directed in its 
behalf to take all such action as from time to time 
may become necessary or proper to carry into effect 
the resolutions adopted by the Board of Directors 
June 28, 1898, and by the Stockholders October 5, 
1898” (p. 414). 


That the Second Supplementary Contract thereupon 
and from that moment became binding on the Harlem 
Company does not seem to us to admit of any question. 
“ Final action” had been taken by the stockholders in 
completion of the action of the Board of Directors. The 
execution and delivery of the paper by the company’s 
officers were mere formalities, which would have been 
enforced by the Court ina suit for specific perform- 
ance on behalf of the Central Company or ina man- 
damus proceeding on behalf of the Harlem Company. 
The Board of Directors could not disaffirm the action 
of the stockholders, nor was there any locus peni- 
tentie left to the Harlem Company in its corporate 
capacity. 

No attempt was in fact made by the directors or 
officers of the Harlem Company to disaflirm the action 
of the stockholders. 

At the meeting of the board (see Minutes, Sched- 
ule 30, pp. 477 to 487) held on the 25th of November, 
1898, the president (Mr. Cornelius Vanderbilt) ‘‘ called 
the attention of the Board to the action taken at the 
Stockholder’s Meeting approving the proposed Second 
Supplementary Contract” and also called attention to 
the action brought by Hitchcock, to enjoin the com- 
pany and its directors “from executing or consummat- 
ing the proposed Second Supplementary Contract.” 
The president also laid before the board a copy of the 
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Hitchcock complaint and a copy of the answer of the 
Harlem Company and its Board of Directors by its 
attorneys, Stetson, Jennings and Russell, “which was 
then read by the Secretary.” ‘The President further 
stated that Mr. Stetson and Mr. Choate, as counsel for 
this company, had advised that the Board should not 
proceed with the execution of the Second Supplement- 
ary Contract in advance of the decision of the Court in 
the suit of Mr. Hitchcock.” 

Therefore “the execution” of the contract was de- 
layed ; but the agreement itself was none the less a 
legal and binding contract unless set aside by a judg- 
ment of the Court. The directors or officers of the 
Harlem Company had no right or power to repudiate 
the agreement or to rescind it without the consent of 
the body of the stockholders and the consent of the 
Central Company, the other party to the contract. 

The Second Supplementary Contract had lkewise 
become binding on the Central Company by the action 
of the directors and stockholders approving the same. 
The directors of that company had received the report 
of the joint committee and had ‘‘ approved”. of the 
contract and had called a meeting of the stockholders 
“for the purpose of considering and approving” the 
same. The stockholders at their special meeting held 
October 5th, 1898, approved of the action of the board 
and of the joint committee and further 


“ Resolved, That the Board of Directors and the 
proper officers of The New York Central and Hud- 
son River Railroad Company be and they hereby 
are authorized in the name and in behalf of The 
New York Central and Hudson River Railroad 
Company, and under its corporate seal, to make 
and execute and to deliver to and with the New 
York and Harlem Railroad Company, and to per- 
form a Second Supplementary Contract modifying 
and amending the provisions of the Contract of 
Lease of April 1st, 1873, substantially as set forth 
in the printed draft of a contract now submitted to 
this meeting, which hereby approves of the form 
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and provisions of such Second Supplementary Con- 
tract (p. 260).” 


This resolution was adopted by a vote of 646,366 
shares as against 2,635 shares (p. 262). Thereupon 
it was further “ unanimously ” 


“ Resolved, That the President, or any Vice- 
President, and the Secretary, or any Assistant 
Secretary of this Company, be, and they hereby are, 
authorized and directed in its behalf, to take all 
such action as from time to time may become neces- 
sary or proper to carry into effect the resolutions 
adopted by the Board of Directors at meetings 
held June 22nd and August 25th, 1898, and by 
the stockholders at meeting held this day” (p. 
263). 


At a meeting of the Central Board, held November 
25th, 1898 (see Schedule 31, pp. 489 to 491), the fol- 
lowing took place : 


“The Chairman stated to the Board that at the 
special meeting of the stockholders held at 
Albany, October 5th last, the Second Supplemen- 
tary Contract between this Company and the New 
York and Harlem Railroad Company, agreed to by 
the committees of the two companies respectively 
in joint session on August LOth last, was approved 
by a majority of the stock voted. 

“The Chairman also stated to the Board that at 
the special meeting of the stockholders of the 
Harlem Company, held October 5th last, the said 
contract was also approved by a majority of the 
stock voted, but that on the 29th of September 
last one Thomas Hitchcock, a stockholder of the 
Harlem Company, had commenced in the Supreme 
Court, New York County, an action against this 
Company, the Harlem Company, Cornelius Van- 
derbilt, and six others, all Directors in this Com- 
pany and in the Harlem Company, in which 
action the plaintiff seeks to have the execution of 
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the Second Supplementary Contract, or of any like 
contract, perpetually enjoined, and the issues 
raised in the action begun by this Company 
against the Harlem Company in 1897 adjudged in 
favor of the Harlem Company. 

“That answers have been put in in the Hitch- 
cock action by this Company separately and by 
the Harlem Company and individual defendants 
together, and that an application for a preliminary 
injunction in his action by Hitchcock is probably 
delayed by reason of a temporary and revocable 
stipulation between Hitchcock’s attorneys and the 
attorneys for the Harlem Company and individual 
defendants, to the effect that prior to the formal 
execution of the Second. Supplementary Contract 
reasonable notice of any intention so to execute 
shall be given Hitcheock’s attorneys.” 


The above proceedings of the Central Board show 
that that board was notified on November 28th, 1898, 
of the final action which had been taken by the stock- 
holders of the Harlem Company at their meeting on 
October 5th, 1898. 

That the Harlem Board also had notice of the final 
action which had been taken by the Central stock- 
holders at their meeting of the 5th of October, 1898, 
is shown by the following extract from the minutes of 
the meeting of the Harlem directors of the 25th of 
November, 1898 : 


“After some discussion, upon motion, and by 
the aflirmative vote of all present, it was 

“* Resolved, That The New York and Harlem 
Railroad Company hereby approves, ratifies and 
confirms the action of its attorneys, Stetson, Jen- 
nings and Russell, in making, in its behalf, the 
answer to the complaint of Thomas Hitchcock, 
plaintiff, which answer was served upon the 
plaintiff's attorneys November 17, 1898. 

“ Lesolved, That until the final determination of 
said action of Thomas Hitchcock, plaintiff, against 
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The New York and Harlem Railroad Company 
and The New York Central and Hudson River 
Railroad Company, no action be taken by the 
officers of this Company in execution or comple- 
tion of the Second Supplementary Contract pro- 
posed by the Joint Committee of the Board of 
Directors of the two Companies, and approved by 
the several stockholders October 5th, 1898, 

“ Resolved, That the President and Secretary 
be, and hereby they are, authorized, in the name 
and behalf of this Company, and under the cor- 
porate seal, to make, execute and deliver an Agree- 
ment with the New York Central and Hudson 
River Railroad Company and Messrs. J. P. Mor- 
gan and Company and Messrs. J. 8. Morgan and 
Company, substantially in the form of that now sub- 
mitted to this Board and annexed to the minutes 
of this meeting, concerning the issue and negotia- 
tion of the new bonds of this Company in retire- 
ment of its Consolidated Mortgage Bonds. 

“ fesolved, That the Secretary be, and he is 
hereby, directed to transmit a copy of the foregoing 
proceedings and resolutions to the New York Cen- 
tral and Hudson River Railrvad Company.” 


The answers of the two corporations in the Hitch- 
cock suit further show that the action of the directors 
and of the stockholders of each corporation authoriz- 
ing and approving an agreement signed and attested 
by Mr. Callaway (Central President) and Mr. Rossiter 
(Harlem Director) representing the two committees 
had been reduced to writing, and had been communi- 
cated to and received by the other corporation (Harlem 
Answer, pp. 447-8; Central Answer, p. 471). This 
was sufficient even to meet the requirements, if any, 
of the Statute of Frauds (Argus Company vs. Mayor of 
Albany, 55 N. Y., 495). 

Thus it appears that each company had fully and 
irrevocably agreed to the Second Supplementary Con- 
tract and that nothing remained to be done but to 
formally execate and mutaally deliver the written agree- 
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ment, and that this formality was stayed by the com- 
mencement of the Hitchcock suit. Nothing, however, 
short of a final judgment in that suit or in some other 
suit or a mutual agreement of rescission between the 
two companies could operate to relieve either com- 
pany from its legal obligations under the contract. 

It follows, therefore, that the transactions in 1900 
connected with the settlement of the Hitchcock suit 
and with the indemnity agreement have no relevancy 
whatever as affecting the rights or liabilities of the two 
companies or as throwing any light on the bona jides 
of the contract which had been fully and finally agreed 
to in 1898 and thus had become absolutely binding 
on both companies. 


3. The transactions with regard to the indemnity 
agreement and the settlement of the Hitchcock suit are. in 
no respect inconsistent with the good faith of the di- 
rectors of either company. 


It appears that, from the time when it was com- 
menced, in September, 1898, the Hitchcock action 
dragged along until April, 1900, without having been 
tried or disposed of.. The Second Supplementary Con- 
tract, which, as we have already pointed out, had be- 
come legally binding upon the two companies on the 5th 
of October, 1898, the execution and delivery of the 
formal document being held up because of the pendency 
of the Hitchcock action, was by its terms to go into op- 
eration on May 1, 1900, at which date the Consolidated 
Mortgage Bonds were to mature, and the new refund- 
ing bonds were to commence running. 

The purpose and object of the directors and the 
stockholders of the two companies in entering into the 
Second Supplementary Contract was to anticipate the 
situation which was to arise on the 1st of May, 1900, 
and to relieve the officers and directors of the two 
companies from the uncertainty as to the rights and 
obligations of the two companies under the 
lease, and to substitute for that uncertainty 
a definite plan of action binding upon _ both 
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companies. The pendency of the Hitchcock suit 
frustrated the object and purpose of the Second Sup- 
plementary Contract, and kept the subject-matter of 
the agreement an open one. The directors of the two 
companies, therefore, found themselves confronted by 
a situation which would leave them in the same em- 
barrassing position in which they had been placed by 
the opposing advice of counsel, prior to the making of 
the Second Supplementary Agreement. The question 
of the rights and the liabilities of the two companies, 
which, in one sense, in 1897, had been an academic 
question was now about to become a practical and im- 
mediate question. So long as the Hitchcock suit should 
be pending, the directors of the Central Company could 
not pay, nor could the stockholders of the Harlem 
Company receive, the additional dividend provided for 
by the Second Supplementary Contract. For, under 
the original lease and the First Supplementary Con- 
tract, the interest on the Harlem bonds had been paid 
by the Central Company to the Harlem bondholders 
directly and not through the Harlem Company (Cen- 
tral Answer, p. 454), and until the determination or the 
compromise of the existing difference, of course the 
Central Company would decline to pay anything more 
than the three and one half per cent. interest on the 
new bonds. 

In the Hitchcock complaint there was no allegation 
attacking or involving the motives or the integrity of 
the directors and therefore the character of that suit 
could be measured in the exact terms of its pecuniary 
value to Hitchcock. It could not have been disposed 
of otherwise except by final determination in the 
Court of Appeals, and not having been begun until 
September, 1898, it could not possibly be finally de- 
termined within two years, nor until long after May, 
1900. Besides involving the construction of the lease 
the Hitchcock complaint also prayed that the two cor- 
porations be restrained from carrying out the compro- 
mise agreed upon and it was so timed that the terms 
of the compromise agreement could not be carried out 
without going directly in the face of these prayers. 
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-Pursuant to the understanding between counsel the 
formal execution of the Second Supplementary could 
not be had until after reasonable notice of any inten- 
tion so to execute should be given to Mr. Hitchcock’s 
attorneys (Stipulation, p. 490). 

The vast majority of stockholders had committed 
themselves and their directors to the policy of not 
trying this issue, but of carrying out the compromise 
instead, and the directors stood under definite in- 
structions not to try out these issues but to execute, 
deliver and carry out the compromise agreement. 
Therefore at the last moment of time to which they 
could safely delay such action it was reasonable and 
proper that the directors should acquiesce in con- 
itions which enabled them to act, as clearly it was their 
duty to act. 

To substitute certainty for uncertainty, in the in- 
terest of both companies and of the stockholders 
of both companies, it was deemed ‘wise, that the 
Hitchcock suit should be got out of the way. The 
Harlem answer in that suit (p. 449) fully and frankly 
declared to all, the purpose of the Harlem Board at the 
earliest possible opportunity to obey the will of the 
stockholders at their meeting and “ unless enjoined or 
“ westrained by order of this Honorable Court * * * 
“to carry into full effect the said proposed settlement 
“ and adjustment, and to cause ts be exccuted and de- 
“livered the said Second Supplementary Contract.” 
Therefore, Hitchcock was settled with, and the suit 
was discontinued; and, thereupon, the paper writing 
evidencing the Second Supplementary Contract was 
formally executed and delivered, and performance 
thereunder was begun on the next date for paying 
dividends to the Harlem stockholders. 

We submit that the settlement thus effected in no 
wise indicates any lack of confidence on the part of 
the directors of either company in the justice or the 
legality or bona fides of the second supplementary con- 
tract, but, on the contrary, it indicates a desire to carry 
into effect what both parties to the agreement regarded 
as a binding contract, and to free the situation from 
embarrassing litigation. 
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It is insinuated, though not directly charged, that 
this settlement of the Hitchcock suit was effected at 
the instance of and for the benefit of Messrs. J. P. 
Morgan & Company in order to expedite the sale of 
the bonds and the realizing of the profits to accrue 
from such sale to the Morgan syndicate. We have 
already discussed this subject of the Morgan contract 
beyond all reasonable limits, especially in view of the 
repeated statements of the Referee upon the trial that 
there was no evidence of any unfairness in the Morgan 
contract or of any relation between the Morgan con- 
tract and the action of the Harlem directors. We 
shall not repeat what we have already said on this 
subject. In view, however, of the statement in the 
stipulation of facts that the consideration for the set- 
tlement of the Hitchcock suit was ‘200 shares of 
stock of the New York and Harlem Railroad Company, 
furnished through or by J. P. Morgan & Company,” it 
is proper to call attention to the circumstance that 
the agreement of December 1, 1898, between the 
Central Company and the Harlem Company and the 
Messrs. J. P. Morgan & Company and J. 8. Morgan 
& Company had made the settlement of the Hitch- 
cock suit a matter of absolute indifference to either 
company or to the Morgan Syndicate, so far as con- 
cerned the sale and negotiation of the refunding bonds 
of the Harlem Company. That agreement, as adopted 
at the meeting of the directors of the Harlem Com- 
pany on November 25, 1898, and which went into 
effect on December 1, 1898, will be found at pages 479 
to 487, inclusive. The effect of that agreement was 
that the sale and negotiation of the bonds should be 
in no respect affected by the pendency of the ltiga- 
tion in the Hitcheock suit which “shall be heard and 
be decided in the same manner and to the same effect 
as if the execution of the said mortgage to the Guar- 
anty Trust Company, and the issue of bonds there- 
under had been delayed to await such decision or de- 
cisions and as if this agreement had not been made” 
(p. 486). (Indeed, the testimony shows that long prior 
to the discontinuance of the Hitchcock suit the bonds 
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had been sold to Messrs. Harvey Fisk & Sons, and 
by them in large part resold, to be delivered when and 
as received, 

The intervention, therefore, of Messrs. J. P. Morgan 
& Company in the settlement of the Hitchcock suit 
had, and could have, no connection whatever with the 
interest of those firms in the bond transactions. 

Notwithstanding the discontinuance of the Hitch- 
cock suit, however, there was still left a small minority 
of the stockholders (23 out of 770 or 3 per cent.) 
whose capacity for litigious attacks upon the di- 
rectors of the Harlem Company and upon the Second 
Supplementary Contract had not yet been exhausted. 
This small minority of 3 per cent. represented, it 
is true, less than 12,000 shares out of the total 200,000 
of the Harlem Company, that is to say, less than 6 
per cent. of the entire capital stock, as against the 94 
per cent. that acquiesced in the second supplementary 
contract, and desired that the same should be carried 
into effect, and that increased dividends should be paid 
thereunder immediately without incurring the cer- 
tain delay and possible risks of litigation. Recog- 
nizing, however, and realizing the possibilities of liti- 
gation which this small minority of stockholders 
possessed, the Harlem directors, being men of large 
wealth, naturally hesitated -before taking any affirma- 
tive step in executing or carrying into effect the Sec- 
ond Supplementary Contract, lest at some time and in 
some court they should be held to have incurred some 
personal responsibility by reason of such action. 
Therefore very naturally they desired some indemnity 
against personal liability which might result from any 
further steps that they might be cailed upon to take 
as directors in carrying out the provisions of the com- 
promise agreement. Indeed the possibility of some 
such an attack had been foreshadowed in December, 
1896, in the opinion (p. 79) of Mr. Trull. 

The Hitchcock suit was discontinued on or about 
April 4, 1900 (Art. 28). The indemnity agreement 
was dated April 4, 1900 (see Minutes of Executive 
Committee of Directors of Central Railroad, Schedule 
32, pp. 491-494). 
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The danger apprehended by the directors of the 
Harlem Railroad proved to be no merely imaginary 
danger, for the present suit (with the minatory de- 
mand annexed to the complaint) was shortly after- 
wards commenced and has been since vigorously 
prosecuted, 

On the other hand, so far as the Central Company 
was concerned, although certain Central stockholders, 
Mr. Andrew D. White and his Syracuse associates, had 
objected to the proposed compromise and had voted 
against it in the stockholders’ meeting, no litigation 
had been instituted or threatened on behalf of the 
dissenting stockholders. 

The Central Company was the company whose obli- 
gations under the lease had been in dispute and whose 
funds were to be used to pay the increased dividends, 
if any were to be paid, to the stockholders of the 
Harlem. It was natural, therefore, and proper that 
that company should take the initiative in bringing 
about a settlement of the Hitchcock suit and should 
also agree to indemnify the Harlem directors against 
personal hability. 

It is to be observed, further, that in legal effect the 
so-called indemnity by the Central is merely the con- 
tingent promise of the Central to pay to the several 
Harlem directors, and thus through equitable subroga- 
tion to every dissenting Harlem stockholder, such sum, 
if any, as ultimately should be adjudicated to have 
been due and unpaid by the Central Company on ac- 
count of rental under the lease, if the compromise 
were set aside. It is virtually the same as would have 
been an agreement by the Central Company to provide 
a fund out of which to satisfy any judgment recovered 
by any dissenting Harlem stockholder in respect of 
any rights against the Central Company under the 
lease, and to indemnify the Harlem directors against 
the trouble and cost of any litigation with reference 
thereto. The case is one in which the party directly 
in interest made what is equivalent to an agreement of 
restitution, in case of judicial reversal, and is not one 
in which a third party, having no relation to the 
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transaction, agreed to indemnify the Harlem directors 
generally against the consequences of their official 
action. The Harlem directors honestly and fairly 
could and did say: While we are prepared to obey 
the direction of the overwhelming majority of our stock 
holders, we do not feel called upon to expose ourselves 
even to any possible risk of litigation through the 
action of asmall minority of malcontents; and the 
Central directors fairly and honestly could and did say : 
We are perfectly willing to indemnify you against such 
risk, because our indemnity exactly equals that which 
would be our obligation and your dissenting stock- 
holders’ rights in case it shall be decided that the set- 
tlement should not have been consummated. 

That the officers and directors of the Harlem Rail- 
road Company could have been compelled, by a suit 
for specific performance on the part of the Central 
Railroad, to execute and deliver, and to perform the 
provisions of, the second supplementary agreement, 
must, we think, be recognized. In such suit, however, 
this small minority of dissenting stockholders of the 
Harlem Railroad would have intervened, and a long 
litigation would have resulted, with the same situation 
as existed in the Hitcheock suit. In order to avoid 
the delay and uncertainty arising from such litigation, 
it was deemed advisable by the directors of the Cen- 
tral Company, to take a short cut, procuring a discon- 
tinuance of the Hitchcock suit and to that end to in- 
demnify the Harlem directors. 

So far from indicating any doubt on the part of the 
Central Company of the justice and propriety of the 
compromise agreement, the giving of the indemnity in- 
dicates the highest contidence on its part. The indem- 
nity would not have been advised by counsel for the 
Central Company had not such counsel been thoroughly 
satisfied that no personal liability on the part of the 
Harlem directors would ever be incurred. 

However, from our point of view, it makes no difter- 
ence what was the state of mind of the directors of the 
Harlem Company or of the Central Company, at the time 
of the settlement of the Hitchcock suit and the giving of 
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the indemnity agresment. Their state of mind on April, 
1900, has no legal bearing upon the situation. The 
rights and liabilities of the parties must be deter- 
mined by what had taken place prior thereto; and the 
bona fides or mala fides of the transaction must be de- 
retmined as of the date when the Second Supplemen- 
tary Contract had been submitted to and approved by 
the stockholders, in October, 1898. Even though we 
were in error in our conviction that the relations of the 
two companies and their stockholders had then become 
fixed in law, certainly, in good faith to each other. 
they were bound to consummate the compromise ; and 
their subsequent acts in completion of their honorable 
agreement cannot determine the character of that 
prior agreement (Metropolitan Co. vs. Manhattan Co., 
11 Daly, at page 467). 

In any event, these transactions in April, 1900, can 
have no probative force or effect in supplying omis- 
sions in the testimony for the plaintiffs as to the mala 
jides alleged or claimed to exist in the transactions of 
1898 or in overcoming the affirmative testimony in favor 
of the dona fides of such transactions. They could be 
of value, though of only slight value, merely asa make- 
weight in aiding the Referee in coming to a conclusion 
in case the testimony as to the mala fides or bona fides 
of the transactions of 1898 were conflicting and uncer- 
tain. Even in such case, we do not admit that the 
transactions of April, 1900, would tend to show mala 
fides, or would throw any light whatever upon the prior 
transactions. But in the case actually presented to the 
Referee upon the testimony before him, we insist 
that the transactions of April, 1900, can in no respect 
avail the plaintiffs, even if open to the construction 
placed upon those transactions by the plaintiff—a con- 
struction that in our view is wholly unwarranted. 
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Iv. 


No question of constructive fraud by 
reason of the common directorship of the 
majority of the two boards can arise in 
this case. 


(a) The action taken by the Board of Directors of 
the Harlem Railroad, appointing the committee to con- 
fer with the committee of the Central Company direct- 
ors to negotiate a settlement, and calling a special 
meeting of the stockholders to pass on the same 
(which was the only meeting of the Harlem directors 
which took any affirmative action upon the subject 
matter of the compromise prior to its adoption by the 
stockholders), was held on the 28th of June, 1898. At 
that meeting there were present eight directors, of whom 
only three were directors also of the Central Company 
(see Art. 20). Therefore, there were five directors of 
the Harlem Company who were under no disability by 
reason of their being also directors of the Central 
Company, those five directors constituting a clear major- 
ity of the members of the board present, and being suffi- 
cient to adopt the resolution without the vote of the 
three common directors. Of those five directors, com- 
posing the majority of the members of the board pres- 
ent—viz., Messrs. Dutcher, Freeman, Van Santvoord, 
Robertson and Rossiter—only one held any stock in 
the Central Company (Mr. Dutcher), and he held 100 
shares in each company ; his interest, however, in the 
compromise agreement being, as we have already shown 
several times, much greater on the Harlem side than 
on the Central side. 


(b) The compromise agreement was authorized, 
though it was not in express terms adopted by the 
Board of Directors of the Harlem Company. It was 
proposed, formulated and, subject to stockholders’ ap- 
proval, adopted by a fully authorized joint committee 
of the two Boards of Directors, the committee repre - 
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senting the Harlem Company being composed of three 
members, of whom not one was a director of the Cen- 
tral Company, and only one was a stockholder in the 
Central Company, his interest under the compromise 
agreement being much larger as a Harlem stockholder 
than as a Central stockholder. The Harlem Committee 
consisted of Messrs. Van Santvoord, Freeman and 
Dutcher, whose relations to the two companies we have 
already sufficiently pointed out. 


(c) Though formally adopted by the Directors at a 
Directors’ Meeting, and by a disinterested Committee 
of the Board possessing plenary power, the compro- 
mise agreement became operative solely because of the 
actual approval of the stockholders of the Harlem 
Company at a stockholders’ meeting. 

We have already discussed in detail the history of 
the negotiation and adoption of the contract, and shall 
not now recapitulate what we have already said on 
this subject. The situation is precisely the same as 
existed in the case of Gamble vs. Queens County Water 
Cor Liao AY a Ol 

As the original resolutions of the Directors’ 
made the contract operative upon its ratification 
by the stockholders the contract owed its legal 
sanction to the Board of Directors, its formula- 
tion to the Committee and its operative effect 
to the stockholders. The whole subject matter 
of the contract was referred to the committee of 
the board with plenary power, with directions to re- 
port to the stockholders at a special meeting to be 
called for the purpose of taking final action thereon. 

In the Gamble case, it appears that one Mullins, who 
was a director of the Queens County Water Company, 
made a contract with the company, by which he sold 
the so-called Rockaway Beach extension to the com- 
pany of which he was a director, he being the owner of 
the extension. The contract, however, was not made 
with the Board of Directors but with the stockholders, 
at a regularly convened meeting. The Court says, at 
page 102 : 
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“ Of course, when he came to sell it to the com- 
“ pany, if the sale were made by him as vendor to 
“the directors, he being one of them and acting as 
“ such, the sale was a voidable one, liable to be 
“ set aside at the suit of the company, and possi- 
“ bly at the suit of a shareholder ; but we have 
“seen that this was not the way in which the sale 
‘was made. Mullins did not act in his capacity 
“ of director at any meeting of the Board, but he 
“ voted as a shareholder to make the purchase, at 
“a meeting of the shareholders, under the cireum- 
“‘ stances already mentioned.” 


In the case of Hodge vs. The U. S. Steel Corporation 
decided by the Court of Iirrors and Appeals of N. J., 
54 Atl. Rep., 1, the board of directors had made “a 
tentative contract,” which contract was “‘ to be subject 
to the approval of the stockholders,” and was subse- 
quently approved by the stockholders, and it was held 
that 


“at a duly convened meeting of stockholders, they 
“ may lawfully enter into, or authorize a contract 
“ between the company and a third party in which 
‘* directors are personally interested, if it is done 
“‘ by them with notice of such interest.” 


(d) The vote of the stockholders at the meeting at 
which the Second Supplementary Contract was adopted 
was not controlled by the directors, and a clear majority 
of those voting were disinterested stockholders who 
had no personal or pecuniary interest adverse to that 
of the minority stockholders. 

We have already sufficiently discussed this subject 
under our previous heads, and shall not now recapitu- 
late. 


(e) Even if this had not been the case, the action of 
a stockholders’ meeting is sufficient to validate a con- 
tract otherwise voidable by the corporation on the 
ground of constructive fraud because made between 
the corporation and a director thereof or between two 
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corporations having common directors, even if the 
directors themselves vote at the meeting and even if 
their vote be necessary to a majority vote. 

It is well-settled law that stockhoiders voting ata 
stockholders’ meeting do not act in any fiduciary 
capacity towards their fellow stockholders, and, in the 
absence of actual fraud or bad faith, every stockholder 
has a right to vote for his own interests, even though 
those interests be adverse to the interests of his fellow 
stockholders. It has also been repeatedly held that a 
director of a corporation has a right to vote as a stock- 
holder in a stockholders’ meeting in favor of a contract 
between the corporation and himself, even though he 
is disqualified from so voting at a directors’ meeting. 

In view of the facts in this case, these questions be- 
come purely academic, and we shall not stop to dis- 
cuss them, merely calling the attention of the Court to 
the cases above cited, in which that doctrine is laid 
down, and also to the case of V. W. 7. Co. vs. Beattie 
(L. R., 12 App. Cas., 589), approved by the Court of 
Appeals in the Gamble case, 123 N. Y., at page 98. 

The case of Hodge vs. U. S. Steel Corporation, above 
referred to, summarizes the law as follows: 


“ Ata meeting of the stockholders of a corpo- 
“ration, owners of shares are under no disability 
“to vote because they are also directors of the 


“corporation. They do not vote in their fiduciary 
“capacity, but, like other stockholders, in the 


“ right of the shares held by them. * * * The 
“rule that directors can not lawfully enter into a 
“ contract in the benefit of which even one of 
“their number participates, without the knowl- 
“ edge and consent of the stockholders, is the set- 
“ tled law of this State. Such a contract is void- 
“ able, at the option of the corporation, but is not 
“void per se. When the facts are disclosed to 
“ the stockholders, it may be subsequently ratified 
“ by them.” 

See, also, 


Bjorngaard vs. Goodhue Co. Bank, 49 Minn., 
483; 52 N. W. Rep., 48. 
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Burland vs. Earle, Privy Council, Nov. 
1901; App. Cas., 1902, Vol. I., p. 83. 

Socorro Mountain Mining Co. vs. Preston, 1T 
Misc., 220. 

Windmuller vs. Standard Distilling & Dis- 
tributing Co., 114 Fed. Rep., 491, and 115 
Fed. Rep., 748. 


V. 


The vast majority of the Harlem stock- 
holders have acquiesced in the compromise 
agreement, and have accepted for over three 
years their increased dividends thereunder. 


As we have already pointed out, over 97 per cent. of 
the Harlem stockholders holding over 94 per cent. of 
the stock have accepted the benefit of the agreement, 
have received their increased dividends thereunder 
and have thereby acquiesced in the agreement. Less 
than three per cent. of the stockholders holding less 
than six per cent. of the stock have refused to accept 
their increased dividends or are seeking to annul the 
agreement. 

The assenting stockholders have acted with full 
notice of their rights and have so acted for over three 
years. 

The following notice was sent to each stockholder 
with the first payment under the compromise agree- 
ment : 


(See Schedule 34, p. 497) : 
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“NEW YORK CENTRAL & HUDSON 
RIVER RAILROAD CO. 


“ TREASURER’'S OFFICE. 


“GRAND CENTRAL STaTION, 
‘“New York, July 2, 1900. ‘ 

“Enclosed please find check for divideud of 
FOUR AND ONE-THIRD PER CENT. on the stock of the 
New York anD HartEmM RaILroapd Company, pay- 
able this day, being the regular guaranteed FOUR PER 
CENT. dividend under the lease of April 1, 1873, and 
IN ADDITION THERETO. ONE-THIRD OF ONE PER CENT.— 
as a pro rata payment from May 1, 1900—in ac- 
cordance with the provisions of,a Second Supple- 
mentary Contract between the companies, taking 
effect that date, under the terms of which this com- 
pany agrees to pay an extra one per cent.on the stock 
of the New York and Harlem Railroad Company 
on January Ist and July Ist of each year, during 
the continuance of the original contract of lease, 
by reason of refunding, at a lower rate of interest, 
the Harlem Consolidated Mortgage Bonds which 
matured May 1, 1900. 

“No acknowledgment is necessary. 

“ Respectfully, 
‘HK. V. W. RossitTer, 
“Treasurer. 


“Prompt Notice of any Change of Address 
should be given.” 


A copy of this notice was sent to each Harlem stock- 
holder (Article 37). From July 1, 1900, to January 1, 
1902, the Central Company paid to the Harlem stock- 
holders $308,633.80 in excess of the semi-annual pay- 
ments required by the lease of $2 per share (Article 
38). Since January 1, 1902, four semi-annual pay- 
ments have accrued under the compromise agreement, 
amounting to upwards of $400,000. 

Out of 770 stockholders owning 200,000 shares, only 
23 stockholders owning 11,653 shares, have declined 


65. 


and have continued to decline to accept payment under 
the second supplementary contract. ‘‘ Hvery other 
stockholder of the New York & Harlem Railroad Com- 
pany has accepted and retained payment from the New 
York Central & Hudson River Railroad Company at 
the rate and under the terms of the said second supple 
mentary contract” (Article 38). 

We submit that under these. circumstances a court 
of equity will not set aside the compromise agreement 
at the instance of the minority, and against the wishes 
of the overwhelming majority of the stockholders. 
Certainly a court of equity will not under these cir- 
cumstances set aside the agreement in the absence of 
the clearest evidence of gross fraud and imposition 
practiced upon the minority (See Metropolitan case 
and Beveridge case in Appendix). 

We confidently assert that in this case, there is a total 
absence of such evidence, and that there is no ground 
shown for substituting the wishes of the minority for 
the will of the majority ; but that, on the contrary, the 
compromise agreement adopted and approved by over 
97 per cent. of the stockholders of the Harlem Com- 
pany and acted on for upwards of three years by the 
directors of the Central Company ‘is just, fair and 
righteous, and should be upheld and enforced. 

In corporate management action must be taken 
according to the judgment of either the majority or 
the minority. In common sense, and at common law 
the majority presumptively is right, and in this case 
the presumption is not to be abandoned merely because 
the minority has attempted to make up for its numer- 
ical insignificance by the violence of its attack upon 
the majority and upon the long-trusted, honorable, dis- 
interested and extraordinarily successful management 
of the corporation whose stock has advanced from 300 
in April, 1897, to over 400, where it now stands. 

Wm. B. HornsBiower, 
Francois LynpE STetson, 
FRANK Loomis, 
Henry B. ANDERSON, 
Of Counsel for Defendants. 
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N. Y. SUPREME COURT, 


County oF New York. 


CONTINENTAL INSURANCE COMPANY 
and others, 
Plaintiffs, 


GAINS 
A T Before the Hon. 


CHARLES ANDREWS, 
New York anpD Hartem Ratt Roap Referee, 


Company and New York Cenrrar, \ ? SPs: 1904- 
AND Hupson River Rar Roap 
ComPany, 

Defendants. 


DEFENDANTS’ REPLY 
TO MR. MILBURN. 


The foregoing principal brief was prepared in ad- 
vance of the oral argument on January 14-15, and be- 
fore any disclosure of the grounds or the extent of the 
plaintifi’s claims other than as exhibited in the com- 
plaint, and in the arguments upon defendants’ motion 
at the opening of the plaintiffs’ case, to dismiss the 
complaint. 

Now that the claims and the theory of the plaintiff 
though shorn of some of their original features, have 
been presented finally by Mr. Milburn with his usual 
grace and skill in his ingenious and interesting closing 
argument, it is deemed proper that this reply to that 
argument should be separately presented ; the several 
authorities being printed at length in the Appendia. 


Nore.—After this reply had been struck off in printer’s proof, 
we received Mr. Milburn’s final revision of the Stenographer’s notes 
of his oral argument. In many instances he has omitted portions 
of his argument as reported by the Stenographer, and in other 
instances he has changed the phraseology. However, we do not 
feel bound generally to change our reply to his argument as actu- 
ally made. 
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First. AS TO COMMON DIRECTORS. 

“ By reason of a majority of the Boards of the Cen- 
tral and Harlem Companies consisting of the same 
men, they were incapacitated from carrying op a con- 
troversy, and adjusting it by a settlement.” Therefore 
the compromise made, worked out and effected through 
such common directors was ineffective and inoperative. 


(1) “ Conceding that in some matters of pure business 
arrangement” common directors might act, neverthe- 
less ‘“‘ whenever there is a controversy, as to all mat- 
“ ters involved as in this suit,” two boards, in each of 
which a majority are members also in the other, are 
totally incapable to act. In his oral argument (unre- 
vised) Mr. Milburn said : 


“Where there is a majority of two Boards made 
up of the same men, when a question of 
conflict arises between them they cannot sit 
“one day and determine what A corporation’s 
‘“‘ rights are, and what it shall insist upon, and the next 
“ day sit and determine what B corporation’s rights 
are and what it shall insist upon, and the next day 
sit as A corporation again and come between them- 
selves to some disposition of the matter. J say that 
there is a total incapacity (but I would not have 
your Honor think that I have to maintain that posi- 
“ tion in this case). I think that follows from the 
nature of things.” THe Rereree: ‘That raises the 
question whether such acts are void or voidable, or 
“both.” Mr. Minpurn: “As I look at it, what they 
did towards settling this compromise amounted to 
nothing ; 7¢ accomplished nothing. * * * It was 
really the same organic body representing both sides 
and their whole action was null. * * * There is 
only one conclusion to be drawn: that the idea of a 
dispute here and a settlement is a mere matter of 
form, pure mockery of a real transaction.” 


(2) “So I say, and the Courts have said so in con- 
sidering these questions that the pecuniary interests 
of a man being greater in one than in another, cuts 
“no figure. The Court does not enter into a mathe- 
“matical computation to ascertain what proportion of 
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“ a man’s interest is one way and what proportion 18 
another way. * * * ‘The stockholders in each 
corporation have a right in any matter between those 
two corporations to have a man who has no_ interest 
in the other corporation ; it does not matter what his 
interest is 7f tt is a substantial one. And that is my 
position, exactly as to the relations of these men to 
this matter ; and, furthermore, I say that the pecuni- 
ary results to any man are not a material consider- 

ation here, not at all. * * * A man could 
disregard his pecuniary interest, and yet act in such 
a way as to give the stockholders of his company 
cause of complaint.” 

In support of his legal proposition, Mr. Milburn 
quoted a part and a part only of Section 644 of Taylor 
on Corporations. We shall refer hereafter to the 


omitted part. 


ce 


SEconD AS TO THE INHERENT CHARACTER OF THE 
TRANSACTIONS CULMINATING IN THE COMPROMISE AGREE- 
MENT. 

“ The intention was formed of dividing this interest 
‘“‘ between the two companies, and that was carried out 
‘* by various steps and proceedings and transactions in 
‘the form of a compromise, which were not real genu- 
ine transactions conducted by opposing parties: to 
settle a real contest between conflicting interests.” 


Tutrp. AS TO THE STOCKHOLDERS’ MEETING. 

The serious question in the case, a question not to 
be blinked, according to Mr. Milburn, is that of the 
stockholders’ meeting. 

This question Mr. Milburn has answered to his own 
satisfaction by saying (a), the stockholders’ meeting 
was but part of the general scheme, and therefore, as 
a part, as ineffective as the whole; (6) the question 
was not presented fairly to the stockholders, because 
(1) the notice failed to disclose “ that the directors 
“ were not competent under the circumstances to pass 
“ upon the question, and it had to be referred on that 
“ account to the stockholders ”; (2) the stockholders 
were not reminded that the Harlem Company had 
resources, property and credit, out of which it could 


s 
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have paid off the consols,* thus obtaining the benefit 
of the entire interest salvage ; (8) the simulacrum of 
a compromise should not have been put forth as a 
real thing, nor should it have been recommended for 
acceptance ; (4) only the question of compromise, and 
not a fully prepared agreement of compromise, should 
have been submitted ; (5) the compromise was not 
adopted by a disinterested vote representing an abso- 
lute majority of the total Harlem stock, and (6). the 
fact of the Hitchcock suit should have been made 
known to the stockholders either at the meeting or 
before any action pursuant thereto (see p. 112, post). 

Fourts. AS TO THE FAIRNESS OF THE AGREEMENT. 

The agreement was unfair to the Harlem and (a) 
it gave to the Central Company annually $20,000 more 
than to the Harlem Company, and (0) it deprived the 
Harlem Company of the right at the end of 100 years 
(1) to refund at a less rate than 34 per cent., or (2) 
from other resources to pay off the mortgage debt and 
thus to secure for itself the benefit of the interest 
salvage. 

Firra: As To THE Bond TRANSACTION. 

Though the Hitchcock suit did not challenge, or 
interfere with, the issue of the bonds, which, as au- 
thorized by the stockholders in the spring of 1897, were 
to be issued under the contract of December 1, 1898, 
without prejudice to the rights of either company ; 
nevertheless the determination to realize the profit 
from this issue of bonds excluded the consideration 
of the alternative course which Mr. Milburn con- 
siders to have been perfectly feasible, viz., the pay- 
ment of the consols* from the other Harlem resources— 
its cash assets and credit. But, Mr. Milburn 
does not regard the bond transaction as an essential 


* Here and elsewhere ‘‘ consols” means Harlem Consolidated 
First Mortgage Bonds falling due May 1, 1900. 
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feature of the case though it has a bearing which he 
hopes he has made “reasonably clear,” though his 
hope has not fructified even to the satisfaction of his 
own mind, for elsewhere he says of the bond transaction, 


“Tt seems to wind itself in and out of this transaction 
“as to the second supplementary contract in such a 
way as to make it difficult to persuade one’s self that 
“it had not some influence; whilst at the same time, 
“at seems difficult to formulate the influence which it 
“Shadi 


a3 


This may be ‘‘ reasonably clear,” but not according 
to the usual clarity of Mr. Milburn’s reasoning. 

SixtH: AS TO THE TRANSACTIONS SUBSEQUENT TO THE 
STOCKHOLDERS’ MEETING. 

Mr. Milburn contends that these two transactions, 
the settlement of the Hitchcock suit and the indem- 
nity to the Harlem directors, may serve to throw light 
on the relation of the parties to the previous trans- 
actions even though the contract be considered to have 
been complete which he disputes. 

(a) The Hitchcock suit was not, Mr. Milburn recog- 
nizes, discontinued for any reason in connection with 
the bonds for it did not affect them. 

It could not have been because the directors sup- 
posed it affected the supplementary contract or its 
execution, because they considered that compromise 
already to have been agreed upon finally. 

The settlement was because in his suit Mr. Hitch- 
cock was challenging the validity of the contract ; he was 
alleging and asserting that it was a breach of trust 
and they wanted these issues out of the way. 


“ It could be for no other reason.” 

‘“‘ His lawsuit did not affect the bonds or the retire- 
“ ment of the consolidated bonds. His lawsuit only 
“affected the validity of this supplementary agree- 
‘cmenteatiab is:alles 


a 
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(6) The indemnity agreement grew out of the ex- 
istence of the charges in the Hitchcock suit of breach 
of trust, and its exaction showed a fear and doubt on 
the part of the Harlem directors about their situation. 
“Tt meant nothing else.” 

The foregoing is intended to be, and is believed to be, 
a fair and orderly summary statement of the essential 
points of Mr. Milburn’s argument to which we proceed 
now to make the following 


Reply. 


At the very outset of our reply we may well call at- 
tention to two concessions by Mr. Milburn which, 
af rightly understood, seem to be decisive. 

(1) Mr. Milburn has been unable to discover, or to in- 
dicate evidence of actual fraud. 

(2) Mr. Milburn conceded that except for the presence 
of common directors a compromise might have been 
made without any submission to the stockholders. 

This concession necessarily and properly involves 
the further concession that the compromise was not 
per se illegal or ultra vires the corporation or its board 
of directors. 

This last concession was necessary under the decision 
ee Beveridge vs. V. Y. Hl. &. A (112 N. Y., 1, 2), 
upon conditions so similar to those in this case as to 
leave open only the questions of common directors, 
and of injustice or oppression. But, here as there, 
these two questions lose importance in view of the 
action and subsequent acquiescence of the great body 
of stockholders. 

So important are these two concessions that they 
may well be presented here in their precise terms. 
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(1) Apparently disclaiming imputation of actual 
fraud My. Milburn says: i 


‘Nor am I deeply concerned about the motive. I 
stated in the few remarks that I made to your Honor 
that I should not stand here to urge any considera- 
“ tions of fact that 1 do not think warranted by the 
testimony. I propose to be guided by that rule. I 
am not here to make accusations in regar d to mo- 
tives, to impute fraud or corruption or vicious wrong 
to men when there is no issue involving such consid- 
erations. Ifit stands out clearly that there was a 
purpose to accomplish a certain result and that result 
was unjust and oppressive, and it was not ac- 
complished in a legal way, the motives are 
irrelevant, whether they were bad or good. 'There- 
fore, I narrow down my presentation of this case to 
the propositions which J have formulated, and on those 
propositions I base the plaintiffs case. I know that 
“ | have to maintain and establish them, and that is 
“ what I believe I can do.” 
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To Mr. Hornblower’s question as to what possible ' 
interest Mr. Cornelius Vanderbilt, who recommended 
the settlement, could have had against the Harlem 
Company, in which his interest was vastly prepon- 
derant whether compared with that of others in the 
Harlem Company or with his own interest in the 
Central Company, Mr. Milburn answered : 


“T said frankly here, and I said it at the outset, that 
“T did not pretend to know what the motive was, 
“ evidently leading to an intention on the part of Mr. 
* Vanderbilt or a determination that there should be 
“ a division of this saving of interest.” 


ca 


Being pressed still further, Mr. Milburn answered : 


“Tf I am to be catechised I will say that all J have 
sought to particularize was the substantial charge 
“that this supplementary contract was illegal and a 
breach of trust by reason of the constitution of these 
boards. 

“ Mr. Hornblower: I merely wish to prevent the 
‘“‘ Referee from forming the idea that we have com- 
“promised any complaint which has made any charge 
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“ of fraud or wrongdoing on the part of these directors, 
“aside from what might be considered constructive 
“ fraud. 

“ Mr. Milburn: There are ethical distinctions which, 
“ T suppose, might be drawn. 

“ Mr. Hornblower: We are sensitive about ethical 
“ distinctions in this case. 

“ Mr. Milburn: When I begin to charge fraud, it 
“ will not be necessary to resort to ethical distinctions. 
“ But, I may say, that all the talk about fraud or cor- 
“ruption has come from the other side. 


| (2). In conceding the power of the directors, Mr. 
| Milburn said : 


“The directors were not competent under the 
“circumstances to pass upon the question, and 
“it had to be referred on that account to the 
“ stockholders. They had a perfect right, the direc- 
“ tors, to modify this agreement,--I think I am right 
“in that proposition—--without the consent of the 
“ stockholders; but throwing out of consideration for 
“the moment that agreement—that was a contract, 
“ but the consent of stockholders was not necessary to 
“its creation in the first instance, nor to its moditica- 


” 


ation — 


In the Beveridge case (112 N. Y., 1-27), the 
| validity ofan exactly similar modification was affirmed, 
Judge Gray making this statement : 


“The next step brings us, then, to the agreements 
of October, 1881, by which the leases were modified, 
| in the principal feature of the reduction of the pay- 
| ments agreed to be made, from ten to six per cent. 
About this action of the directors little need be added, 
in view of the previous discussion of the extent of 
their powers. We hold that it was quite competent 
for them to make those agreements without any con- 
| current action or ratification by the stockholders. No 
fraud is found or proven against them in taking this 
action, and it seems not an unreasonable or an im- 
proper exercise of business discretion, in view of the 
embarrassments in which the insolvency of the Man- 
hattan company had involved itself and its lessors. 
“ To have, in good faith and with apparent reasons, 
agreed to reduce the amount of moneys payable under 
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the lease by their company, was not an act in excess 
of the power of the directors, or one voidable at the 
instance of the stuckholders. It was as much within 
their province and authority and as such a part of the 
ordinary business of the corporation, as would be the 
reduction of the interest secured in a bond to the corpora- 
tion, or the rent reserved in a lease of some building, or 
any other act lying in the exercise of business judgment. 

‘« The question of the exercise of such a power of man- 
agement must be left to the honest and fair business dis- 
cretion of the board of directors, and the only in- 
quiry by the stockholders could be as to whether 
there was any fraud by which assets were wrongfully 
diverted. They must be presumed to act for the best 
interests of the corporation and to give to the manage- 
ment and disposition of its property their best judg- 
ment. 

‘“« But when subsequently the agreement of November, 
1881, for the merger or transfer of the capital stock of 
the lessor companies into that of the lessee was, as to 
the New York company, given practical effect, by the 
exchange of upwards of fifty-eight thousand shares, 
out of a total of sixty-five thousand shares, that 
fact, under any aspect of the case, expressed the 
decided acquiescence of nearly nine-tenths of the cor- 
porators in what had been done. While the action of 
other shareholders may not, in the merging of their 
stock, affect any legal rights of the non-merging share- 
holders, it may not improperly be referred to in the 
endeavor to discover the sentiments of the general 
body of corporators as to corporate action taken by 
their directors. The appeal to equity, when the acts 
complained of are within the powers of directors and 
apparently uninfluenced by corrupt motives or personal 
interests adverse to those of stockholders, ought, at least, 
to be justified by some showing that these acts were im- 
proper within the belief of a fair proportion of the body 
of stockholders.” 


Upon the basis of these concessions and this decis- 
ion, the case now on argument would present no ques- 
tions save those as to common directors and oppres- 
sion, which questions as hereinafter considered must 
be answered adversely to the plaintiff if, indeed, 
plaintiff is entitled to demand an answer. 
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This point loses importance in this case because of 
the stockholders’ action and subsequent ratification, 
but it has been urged so earnestly by Mr. Milburn as 
to justify a demonstration of his absolute error, both in 
law and in the reason of things. 

The law was stated so clearly and so accurately by 
the Referee in his opinion declining to dismiss the 
complaint at the opening of the trial, that it is not 
now entirely clear why Mr. Milburn should have 
thought it desirable again to present the ques- 
tion or why, m seeking’ for a reconsideration 
of the Referee’s decision, he should have referred 
to only one, and indeed to only a fragment of one 
authority. Mr. Taylor, in the first part of Section 644 
of his treatise on corporations, does state that ‘ when 
“common directors constitute a majority in each 
‘board, the two boards of directors cannot, in the 
“same transaction, validly represent two adversely 
“‘ interested corporations.” But, after referring to some 
eases, of which one disputes his proposition, Mr. 
Taylor concludes with this important and accurate 
statement, which Mr. Milburn must have failed to see, 
or certainly he would have quoted it: 


“ Tt is, however, held that contracts made by boards of 
“ directors where a majority are common to the two cor- 
“ porations are only voidable, and may be ratified by a 
“ majority vote at a stockholders’ meeting” (citing the 
San Diego case and the Burden case which are printed 
in the appendix). 


This is the position approved by the Referee, with 
the addition that such ratification may also be pre- 
sumed from the acquiescence of stockholders ; and in 
the absence of fraud or illegality such ratification will 
be presumed unless the directors’ action be questioned 
seasonably by the corporation, and not merely by a 
minority of stockholders. 
~ But, suggested Mr. Milburn, though common direc- 

t ors may originate contracts, they cannot originate con- 
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troversies or compromises susceptible of confirmation. 
This proposition finds no support in law or in reason. 
As stated by Judge Van Brunr in the Metropolitan 
case (post) where it was attempted to except com- 
promises from the rule that rendered voidable, contracts 
between common directors. 

“ Tt was intimated, that although this rule was so 
“stringent as to purchases and sales, yet that it was 
“not applied with the same rigor to other contracts. 
“T have failed to find any foundation for this distinc- 
“ tion either upon principle or authority. Zt may be 
“ true that most of the adjudicated cases have arisen in 
“ reference to purchases and sales, but no distinction has 
“been made by any court between contracts of this 
“nature and any other, which were tainted with the same 
“infirmity. There is no reason for any such limitation, 
“and L do not find that it has ever been attempted to be 
“* enforced.” 


Conversely it must be held that whatever the 
form in which, or the subject matter as to which, 
common directors may act, their acts are equally 
and similarly voidable, and equally and similarly 
susceptible of ratification. <A trustee’s contract tainted 
only by the infirmity of his representation of his 
cestut que trust is no more and no less beyond adoption 
by his cestui que trust than is the trustee’s controversy 
or compromise similarly tainted. 

Indeed, the admission of the power of such common 
directors to contract subject to ratification includes 
such a power ¢o compromise subject to ratification, for 
certainly the power to create is larger than the power 
to settle or to adjust a lability. 


To Mr. Milburn it seemed unthinkable that boards 
containing common directors could have or could 
compromise a mutual controversy. There were no two 
parties to differ. It was a made up thing. It was a 
simulacrum. 

In proper order we may consider the misappre- 
hension of the facts underlying this criticism by Mr. 
Milburn. Now, it is sufficient to observe that the 
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controversy was one that concerned and originated 
not with the directors, but with the stockholders of 
the two corporations. The directors were uttering 
.the wishes and the purposes of their stockholders 
who regarded their respective rights in this salvage of 
interest on the funded debt of the Harlem Com- 
pany with a mutual opposition that forced their sev- 
eral boards, whatever the personal opinion of any di- 
rector, to formulate the opposing claims for adjudi- 
cation, or for adjustment. 

Prior to March 17, 1896, as recited by Mr. Anderson 
in his opinion, these mutually contradictory claims 
had been put forth by Harlem stockholders and also 
in behalf of the Central Company. On December 9, 
1896, Mr. Stetson gave an opinion npon “the ques- 
tion” to Mr. Twombly, who desired the opinion of his 
counsel because “the question” had been raised by 
stockholders, and on December 21, 1896, Mr. Trull 
gave his opinion to the plaintiff, a stockholder, and 
not a director of the Harlem Company. 

Why could not this real and existing question be for- 
mulated, and why was it not susceptible of enforce- 
ment or of adjustment by the several boards of directors, 
subject to the stockholders’ overruling power? Each 
board differed physically from the other, and phys- 
ically they could and they did frame the issues 
with perfect definiteness. A controversy between 
these two artificial persons acting through 
Boards containing common members, is less difficult 
of comprehension than one between two firms contain- 
ing partners common to each firm. A. & B. may 
have a real and not a sham controversy with A. & C., 
notwithstanding A belongs to each firm. Under 
the strict rules of common law, because of its forms 
and not for any sensible reason (Bates on Partnership, 
§900) firms with common partners could not sue 
each other, but the rule is otherwise from the begin- 
ning in equity and now under the code (Bates, § 905 ; 
Cole vs. Reynolds, 18 N. Y., 74; First National Bank of 
Champlain vs. Wood, 128 N. Y., 35, Appendix exyv.). 
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The contest was conceivable. The compromise was 
conceivable. The new contract was conceivable. A con- 
tract in form and in substance between the two parties 
could be made by the two Boards of Directors acting 
subject to seasonable avoidance by the stockholders, 
Indeed, this is the very source of the original lease 
made April 1, 1873, by the Boards of Directors 
(Complaint, fol. 152), signed for the Harlem by 
W. 4H. Vanderbilt, vice-president, and for the 
Central by C. Vanderbilt, president (he was then 
president and principal owner of the Harlem), and 
not expressly ratified by stockholders until nine 
years after in May, 1882 (Article 9, fol. 23). De- 
spite the substantial indentity of the two inter- 
ests supposed to control that original lease be- 
tween boards voutaining common directors the rights 
of the Harlem stockholders seem to have been ade- 
quately guarded. 

“ The fact that some of the directors of the bank 
“ were also directors of the cable company, does not 
“ prevent them from being distinct corporations who 


“have the right to contract with each other in their 
“‘ corporate capacities,” Pauly vs. Pauly, 107 Cal. 8. 


But, we do not dispute that any and all action taken 
by two boards containing common directors whose 
presence is necessary toa quorum is voidable by either 
corporation within a reasonable time thereafter, ordi- 
narily one year, as hereinafter shown. 

For the purposes of the argument, we may even con- 
cede, that the pecuniary interest of the common di- 
rector in favor of or against the action taken, is not 
necessarily a determining factor in the situation, but 
that every such vote is voidable at the will of the cor- 
poration as a matter of law without reference to tts tn- 
herent propriety, simply because it is the vote of a 
director who is under an official obligation to the other 
party to the contract. 

But this legal infirmity being one that may 
be cured by the approval or the acquiescence of 
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the corporation, it becomes of great import- 
ance in determining the question of good faith, 
as was intimated by the Referee, to ascertain 
where was the real and pecuniary interest of the di- 
rector; for, notwithstanding Mr. Milburn’s  sugges- 
tions, the law has not yet undertaken to denounce as 
invalid such acts of a trustee not amounting to wanton 
waste or oppression unless affected by a pecuniary in- 
terest. 

Accordingly, we have taken great pains to exhibit 
most clearly the absolute and decisive truth that, with 
one exception, every common director voting or acting 
upon any question here presented, so far as concerns 
the result of that vote or act, was pecuniarily inter- 
ested and predominantly interested on the side of the 
Harlem. Accepting plaintiff's view of the relative 
rights of the two companies, in every instance save one 
the vote of every common director was to his own 
pecuniary loss. 

The one exception is that of Mr. Frederick W. 
Vanderbilt, whose presence and vote were not neces- 
sary fora quorum at any meeting in question, and 
whose annual gain, according to plaintiffs theory, 
would have been $440, a sum hardly sufficient to 
induce belief that thereby he was induced to act in 
bad faith and hardly sufficient in the case of a man of 
his wealth to be considered “ @ substantial interest,” 
such as Mr. Milburn conceded to be necessary to 
taint a vote. 

Lhe distinction that we recognize now may be 
illustrated by reference to the case of Mr. John 
B. Dutcher, one of the Joint Committee members 
appointed by-the Harlem Company. Mr. Dutcher was 
not a Central director. Therefore he was under no 
adverse official obligation affecting his representation 
of the Harlem. But, Mr. Dutcher held 100 shares of 
Central stock. Therefore it is important to know that 
he held also 100 shares of Harlem stock; for thus it 
appears that when he voted as a Harlem director, his 
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pecuniary interest in the result of his vote as a Harlem 
stockholder was five times greater than his interest as 
a Central stockholder. 

In fine, because of their diverse and inconsistent 
official obligations, the votes of common directors may 
be impeachable at the will of the corporation, as a matter 
of law, and irrespective of any question or comparison 
of pecuniary interests. But, in determining the question 
of good faith, consideration of comparative pecuniary 
interests 1s absolutely proper. 

Mr. Milburn stated that “the Courts have said in 
*‘ considering these questions that the pecuniary inter- 
‘ests of a man being greater in one (corporation) than 
‘‘in another cuts no figure.” He does not cite, nor 
have we found, any such statement in the reports, but 
if there be any such, it cannot apply to any question 
as to the good faith of common directors. Exactly 
such an inquiry was made, and good faith demon- 
strated therefrom by the Maryland Court of Appeals 
in Shaw vs. Davis (78 Md., 308; see Appendix, 
Ixxvili). 

Messrs. Davis and Elkins, common directors in the 
West Virginia Central Company and in the Piedmont 
and Cumberland Company, were charged with having 
voted and acted to the injury of the former company, and 
the Court, from an ascertainment that their interest in 
the West Virginia Company was larger than in the 
Piedmont Company, concluded that the charge was 
unfounded. The Court said : 


“ These gentlemen owned over 30,000 shares of the 
«© 55,000 issued shares of the West Virginia Central 
* Company, while they owned but 7,295 shares of the 
“Piedmont & Cumberland road ; and that they would 
“»urposely and designedly wreck their larger and 
“more valuable holdings in the West Virginia Central 
“merely for the purpose of realizing an income from 
“a smaller and dependent road, in which their agyre- 
“ oate shares were not one-fourth of the amount owned 
“by them in the main enterprise, is quite incom- 
“« prehensible.” 
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Therefore our examination of Mr. Milburn’s proposi- 
tions asserting the absolute. nullity of the compromise 
agreement, because originating with boards containing 
common directors concludes with our counter statement - 
that.such is not the law of this State, as the same is 
declared in the opinion of the Referee and in the many 
decisions which are printed at length in the appendix,* 
including the decisions in the absolutely similar cases 
of the Metropolitan and New York Hlevated railroads. 

The law of this State, of England and of nearly 
every State of the Union is that such contracts or com- 
promises between boards containing common directors, 
in absence of fraud or illegality, are perfectly valid at 
law ; but that within a reasonable time the corporation 
may disaffirm and in equity may set aside the contract, 
but that a minority stockholder may not do so. 

The doctrine is succinctly stated in the following 
language used by Judge Van Brunr in concluding his 
elaborate opinion in the Metropolitan case (largely 
printed in the appendix to this reply) : 

“ Agreements of this character are not void, but simply 
voidable, and if the corporation wishes to avoid them, 
as has been shown, tt must act withina reasonable time. 
“ Tf the shareholders are dissatisfied with the acts of their 
directors, they must repudiate them within a reasonable 
time, which in most cases would be held to mean at 
the next meeting for the election of directors, when 
they can elect anew board, which can tuke the neces- 
sary action to annul the vordable contract; and it 
must, therefore, be the dissatisfaction of the majority 
of the shareholders, and not that of a minority, which 
can call the power into operation. If the shareholders 


renew the terms of office of the directors who have 
made the voidtable contract, or if they take no action 


* Booth vs. Robinson, xv.; Burden vs. Burden, xliii., xviii. ; 
Burland vs. Harle, liii.; Coe vs. Railway, \xxxviii.; Genessee vs. 
Retsof, xli.; Hart vs. 0. &L. C. R. R., xxxii.; Hodge vs. U. 8. 
Steel, lv. ; Jesup vs. Illinois Central, xev.; Kelly os. Newburyport, 
Ixvi. ; MacDougall vs. Gardiner, \xxix.; MacNaughton vs. Osgood, 
Xxviii.; Shaw vs. Davis, |xxviii.; Twin Lick os. Marbury, xi. ; 
Wallace vs. Long Island R. R., xxiv. 
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‘binding by acquiescence. As in most corporations 


boards of directors are elected by the shareholders an- 
nually, the right to annul can seldom exist for more 
than one year. Thus it will be seen that there can be 
but few cases in which the decisions of these questions 
can affect past action, whatever. influence it may have 
in shaping the proceedings of trading corporations 
‘ hereafter.” 
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Further, it is to be observed that here the contract 
was formulated by a qualified committee to whom the 
matter was delegated with full power. For the 
purpose of providing the stockholders with a fair 
agency the board honorably and justly constituted this 
disinterested committee, which possessed and exercised 
in the premises all the lawful powers of the full board 


showing plainly their dissent, the contract will become | 


(Hoyt vs. Thompson's Hxecutor, 19 N. Y., 207 Ap- 


pendix l.; Olcott vs. Tioga RR. R., 27 N. Y., 558; Sher- 
idan Electric Light Co. vs. Chatham National Bank, 
127 N. Y., 517-522, Appendix li.). 

For all these reasons we reiterate our former state- 
ment that the validity of the compromise agreement is 
not now impaired by the mere fact that at sny meet- 
ing, a majority of the acting Board of Directors of 
either eompany constituted a majority also of the act- 
ing Board of the other company. 


Norse—In his attack upon common directors as incapacitated to 
formulate a controversy or to originate a compromise, that involved 
conflicting interests of their two companies, Mr. Milburn has fol- 
lowed a precedent set by the plaintiff in Hodge vs. U.S. Steel (Ap- 
pendix lix.-lxv.), and overruled by the Court. In that case it was 
necessary that original official action should be taken by the direct- 
ors, and that afterwards such official action should be ratified by 
two-thirds of the stockholders. It was there argued that because of 
their personal interests the directors’ proposal had not been law- 
fully adopted and did not afford a valid basis for stockholders’ rati- 
fication. 

By unanimous vote, the Court of Errors and Appeals rejected 
this argument, and held that the statute had been observed in the 
original action of the directors, notwithstanding the pecuniary in- 
terest of the majority in the proposition there submitted to the 
stockholders. This adjudication sustaining such action of directors 
as sufficient to meet the strict requirements of a statute, goes far 
beyond any necessity of the present case in which the only condi- 
tion is that of action good at law, but subject to avoidance in equity, 
and perfectly valid until so avoided. 
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SECOND. As to the inherent character 
of the transactions culminating in the 
compromise agreement. 


In view of Mr. Milburn’s repeatedly manifested un- 
willingness unequivocally to charge fraud, it is some- 
what difficult to grasp the exact significance of his 
carefully framed statement, that from beginning to end, 
from Mr. Stetson’s letter of April 9, 1897, to. the in- 
demnity agreement of April 4, 1900, every step in 
these transactions was but part of a preconceived plan 
intended from the beginning to result in an approxi- 
mately equal division of the interest salvage. This 
would seem to mean little if it be not a charge of fraud. 

To show that, in the course of these events, 
there was a progressive or logical order in _ itself 
proves nothing. If the end be lawful, the several 
steps lawfully taken towards that lawful end, are 
not to be condemned because of their orderly sequence. 
In its ordinary course nothing seems less the work of 
design than the ordinary human life, commonplace fol- 
lowing commonplace monotonously, but yet finally re- 
vealing individual character through an unsuspected 
consistency of progressive actions ; the several days 
being ‘‘ bound each to each in natural piety.” So, to 
another poet it is not doubtful that “ through the ages 
an increasing purpose runs.” But, neither to the life of 
the individual or of the race, nor even to the transaction 
now before the Referee is a sinister purpose to be as- 
eribed merely because of the orderly unfolding of the 
life or the transaction. The discovery or exhibition 
of a prior formal scheme to which subsequent events 
have conformed may show that in such conformity 
every actor was a child of destiny, but whether that 
destiny has been glory or despair is to be ascertained 
by considering the inherent character of the events, 
and not merely the order of the events. 

Without intended disrespect, we venture to suggest 
that Mr. Milburn’s discovery of this order of events is 
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no more significant than would have been his produc- 
tion of a yearly calendar showing the sequence 
of the days on which the events occurred. For, 
thus far, Mr. Milburn has hesitated to impute a 
fraudulent purpose, or to ascribe any motive, 
excepting only an original determination finally carried 
out to effect substantially an equal division of the 
interest salvage. But, in and of itself such a purpose 
even though thus conceived, cherished and consum- 
mated, was not unlawful. There is not one word of 
proof to show that it was not, but there is convincing 
proof to show that it was, the work of honest men, 
honestly endeavoring to solve a problem, which, 
though simple enough to the plaintiff, crying “ give me 
everything,” was perplexing to these just-minded 
managers justly and frankly trying to ascertain the re- 
spective rights of the owners of these two properties. 
Even though the plaintiff be willing to imagine, and to 
impute, an evil purpose, the law will do so only upon 
convincing proof. Inferences all tending to evil would 
not be sufficient, unless excluding all reasonable inference 
of honesty. 

The rule was accurately stated by Judge Fincn for 
the Court of Appeals in Shultz vs. Hoagland (85 N. Y., 
A64-467, cited in Gide us Ve 16, Lia Wena. 
9N. Y. St. Rep., 28, g. v.), as follows: 

‘The case furnishes no exception to the rule that 
“ fraud is to be proved and not presumed. (Grover v. 
“ Wakeman, 11 Wend., 188.) It is seldom, however, 
“ that it can be directly proved, and usually is a de- 
“duction from other facts which naturally and logi- 
“ cally indicate its existence. Such facts, nevertheless, 
“must be of a character to warrant the inference. It 
“is not enough that they are ambiguous, and just as 
“ consistent with innocence as with guilt. That would 
“ substitute suspicion as the equivalent of proof. 
“ They must not be, when taken together and aggre- 
« gated, when interlinked and put in proper relation 
“ to each other, consistent with an honest intent. Lf 
*« they are, the proof of fraud is wanting -” 
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and also tersely by Judge Danrets in the Guidet 
case (supra) as follows : 


“Where different inferences may be drawn from the 
“same state of circumstances it is the duty of the 
“ Court to presume in favor of innocence rather than 
*‘of intentional and guilty misconduct.” 


“ Common directors owe the same fidelity to both 
“ corporations, and there is no presumption that they 
“ will deal unfairly with each other” (San Diego vs. 
Pacific Co., 112 Cal., 53, Appendix Ixxxvi.). “It is 
“always assumed until the contrary appears that they 
“ and their officers obey the Jaw and act in good faith 
“ towards all their members” (Dunphy vs. Travelers’ 
Association, 141 Mass., 495, Appendix Ixxv.). 

With reference to this line of argument put forward 
by Mr. Milburn in 1904 upon a review recently made 
of events developing slowly from 1897 to 1900 the ob- 
servations of Judge Van Brunt with reference toa 
similar plea in the similar Metropolitan case seem to 
be exactly in point: 

“ Upon an examination of the evidence in this case, 
“and the arguments of counsel thereon, I have had 
* forced upon my mind the conclusion, that their belief 
‘in the verity of their position was brought about by 
“ asking themselves the question: ‘Can any good thing 
come out of Nazareth ?’ by imputing bad motives when 
the moving cause may have been good ; by consider- 
“ang past transactions by the light and knowledge which 
‘ subsequent events have developed ; by taking that view 
“of the future of these properties, whether supported 
“most strongly bu the evidence or not, which best ac- 
cords with their desires, rather than by according to 
“ the defendants the right of a different judgment which 
‘they might in good faith entertain, than by placing 
themselves in the position of the defendants with no 
“ knowledge of the future, than by imputing good mo- 
“ tives and meeting the question with the idea that the 
“ directors of the Metropolitan company intended to do 
“ their duty by that corporation.” 
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Nothing more can be necessary to refute Mr. Milburn’s 
arzument so far as it depends upon the “order of 
events.” But, assuming that his argument is something 
more, and that despite his disclaimer it involves a 
charge of bad faith, and recalling that under the cases 
above cited as well as under Judge Lanpon’s ruling in 
MacNaughton vs. Osgood (41 Hun, 109, Appendix 
XXvill), in this suit brought by a stockholder and not 
by the corporation, from beginning to end the burden 
of proof is upon the plaintiff, we n ay proceed to con- 
sider the character of the events themselves. 


Often it has been sought to draw an inference as to 
the character of the events from the character of the 
actors. 

Such as we have just shown was the attempt in the 
Metropolitan Elevated Railway case before Judge Van 
Brunt. “Can any good thing come out of Nazareth ?” was 
the inquiry which to Judge Van Brunt seemed to have 
been in the minds of the plaintiffs in that case. The ap- 
plication of that test to the present transactions brings 
before the consideration of the Referee, one of the 
most admirable, honorable and conscientious gentle- 
men who ever received the confidence of many stock- 
holders, and who for many years, administered his 
trust with a fidelity and a success which until the 
present unwarranted challenge of his actions, has 
received only praise. No successful attack upon the 
good faith of the compromise agreement or the 
events relating thereto can be sustained without 
impugning the honor of Cornelius Vanderbilt, who, 
according to the record, as President of the Har- 
lem Company, was the first ‘to formulate “the 
question” in his communication, dated February 27, 
1896, to the General Counsel Henry H. Anderson, Esq.; 
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who signed and issued to Harlem stockholders the 
criticised notice of September 1, 1898; who reported 
the stockholders’ action to Harlem Directors at their 
meeting of November 25th, 1898 ; and who was present 
at the meeting upon the same subject, held by the 
Central Directors November 28th, 1898. At the stock- 
holders’ meeting Mr. Cornelius Vanderbilt was proxy 
for the 141,519 shares voted for the compromise, 
for which also he voted his 39,648 shares at a personal 
net annual loss of $40,224.80, according to the theory 
of the plaintiffas to what should have been done at 
that time. It was directly asserted by Mr. H. B. 
Anderson and recognized by Mr. Milburn that Mr. 
Cornelius Vanderbilt “‘ knew what was going on and if 
“he did not want it, he would have gone in and 
“ stopped it.” That this compromise could not have 
been made without Mr. Cornelius Vanderbilt’s active 
support is too plain for question. 

In his argument Mr. Milburn, for another purpose, 
has emphasized the fact that for three generations the 
Vanderbilt family, and until his death Cornelius Van- 
derbilt, have been identified with these properties, and 
continuously have received the confidence of all the 
stockholders. The mere statement proves at once that 
the confidence was extended, and that it was deserved. 
What is there in the present instance to show that 
at last in bad faith it was abused? Nothing but the 
false clamor (we speak after the manner of the rhetori- 
cians) of three per cent. of the Harlem stockholders 
owning six per cent. of the stock; all others con- 
tinuing to approve the act of their long trusted presi- 
dent as being the best practicable solution in 1898. 
Even now without a decision of the Court of Appeals 
finally overruling the opinions of Messrs. H. H. An- 
derson, Phelps, Green and Loomis, it cannot be 
certainly declared that this was not absolutely the best 
solution of the question at issue between the two 
companies. Nor would such a decision by the Court 
of Appeals impeach the good faith of the compromise, 
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in the light of the conflicting opinions of counsel in 
view of which, in 1898, the compromise was adopted. 
Hesitate though he does to make the charge, Mr. 
Milburn’s condemnation of these successive transac- 
tions for which Mr. Cornelius Vanderbilt assumed full 
responsibility, means nothing unless it means an attack 
upon the good faith of Mr. Cornelius Vanderbilt. For 
such an attack the testimony not only furnishes no 
ground whatever, but on the contrary overwhelm- 
ing and conclusive contrary evidence in Mr. Vander- 
bilt’s own vote without regard to his vastly prepon- 
derant pecuniary interest in the Harlem. To Mr. Mil- 
burn that vote thus cast is inexplicable. But, once 
assume, as we are bound to assume, that Mr. Vander- 
bilt was acting honestly, the act is easily compre- 
hended. In his circular of September 1, 1898, Mr. 
Vanderbilt stated that he considered the issue more or 
less doubtful, and on the whole the compromise desir- 
able. Of course, then he would vote for the compromise, 
and would recommend others so to vote. Unless the 
good faith of Mr. Cornelius Vanderbilt be impeached, 
this whole attack must fail, for as stated by the Referee, 
and as is the settled law everywhere, the act of the 
directors in good faith within the lawful limits of their 
powers is fully adequate to a compromise such as this. 
The compromise cannot be set aside merely because it 
is beyond the comprehension of Mr. Milburn why Mr. 
Vanderbilt should have supported it, or because, in Mr. 
Milburn’s opinion, the compromise was a waste of the 
Harlem assets. Already the Referee has held that the 
question of the true construction of the lease was not 
so clear that per se the compromise constituted bad 
faith. The Referee called for affirmative evidence of 
bad faith, and no such evidence has been furnished. 


Mr. Milburn’s concrete statement was: 


“The intention was formed of dividing this interest 
“ between the two companies, and that was carried out 
‘“ by various steps and proceedings and transactions In 
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“the form of a compromise ; which were not real genu- 
“ine transactions conducted by opposing parties to 
‘ settle a real contest between conflicting interests.” 


The first half of this statement, as we have shown, 
concerns merely “the order of events.” The second 
half of the statement, which is nothing if not a charge 
of fraud, has not been sustained by a particle of proof. 
Suspicions and inferences have been suggested, but no 
proof. If, as thus imputed, the original intention was 
not improper, and per se it was not, neither directness 
nor uncertainty in the execution of such purpose could 
render unlawful that which from the first was lawful. 


We may turn now to the consideration of the sev- 
eral transactions prior to the stockholders’ meeting. 


The first significant incident in the view of Mr. Mil- 
burn was the letter written by Mr. Stetson to Mr. 
Twombly under date of April 9, 1897. Said Mr. 
Milburn (before revision) : 

“TY remember when I first read it that it furnished 
“me with the key to everything that was done. J 
“ could have closed my eyes and filled out a good deal of 
“what happened afterwards, as could any one of the 
“ counsel sitting around this table.” é 

Casually, Mr. Milburn indicates a difficulty under 
which, in common: with the plaintiff, he has suffered. 
They have “closed their eyes” to the simple and 
plain facts of the case, as viewed by those who impute 
to honorable men good motives and not evil motives. 
None are so blind as they who will not see: and either by 
“closing their eyes” or otherwise, the plaintiffs have 
put themselves in the position in which, as was ob- 
served by Judge Van Brunt, they take that view, 


“whether supported most strongly by the evidence or 
“not, which best accords with their desires, rather 
“ than, by according to the defendants the right of a 
“ different judgment which they might in good faith 
“* entertain.” 
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As now we know, after the controversy between the 
stockholders of the two companies had been bruited 
for more than a year, as shown by the opinions of Mr. 
Anderson of March 17, 1896, Mr. Stetson of December 
9, 1896, and Mr. Trull of December 21, 1896, the sev- 
eral Boards of Directors upon April 8, 1897, opened 
negotiations for the refunding of the Harlem Consols 
which were to fall due about May 1,1900. The neces- 
sity of an arrangement for refunding some time in ad- 
vance of the maturity of the Consols was recognized by 
the Referee upon the trial. The appropriateness of 
a refunding at that juncture, just after the settlement 
of the silver controversy by the presidential election 
of 1896, and the refunding of the Lake Shore bonds 
upon suprisingly advantageous terms (p. 104), is quite 
apparent from the testimony. ‘The imminence of the 
question andthe propriety of such refunding also are 
indicated in the last two paragraphs ofthe opinion of 
Mr. Trull (pp. 78, 79), as wellas by the fact that at the 
stockholders’ meeting upon May 18, 1897, the plaintiff 
and Thomas Hitchcock voted for such refunding. 

Thus the question was acutely presented for con- 
sideration by the directors, who had good reasons for 
being in doubt as to the respective rights of the par- 
ties : 

(1) As declared by the Referee in his opinion, the 
rights of the Harlem were not too clear for argument. 

(2) The uncertainty of any question of law had just 
been impressed upon the minds of these railroad di- 
rectors by the very recent, though final, reversal of the 


construction of the so-called Sherman Anti-trust Act 
of 1890. 


In the 7rans-Missouri case (166 U. S., 290), only 
three weeks previously, by a vote of five to four, the Su- 
preme Court of the United States had reversed the de- 
cision of the Circuit Judges, two to one, affirming the 
decision of the District Judge in favor of the railroad 
companies, and had decided that this anti-trust act 
embraced and prohibited all contracts in restraint of 
trade, whether reasonable or unreasonable. The law 
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thus was established against the view of a majority of 
the Judges who had examined the question, against 
the view of the framers of the law (//oar’s Autobi- 
ography, vol. ii., p. 366), and against the unanimous 
decision of several other Judges, previously rendered 
in the corresponding Joint Traffic case. To this con- 
dition, then freshly in mind, Mr. Stetson expressly re- 
ferred in his letter of April 9, 1897 (p. 60, 0). 

The conditions led to honest doubt much more 
naturally than did those surrounding the $13,000,000 
claim in the Metropolitan case, as to which (11 Daly, 
464-5, Appendix v) Judge Van Brunt justly observed : 

“ T therefore say, that no matter what any lawyer's 
“ opinion may be as to the invalidity of a claim of the 
“ sum of the $13,000,000 claim, no matter how frivolous 
“in the opinion of some it may be, it is no evidence of 
“ fraud that its existence was recognized in this settle- 
“ ment.” 


Mr. Milburn was careful to observe that in Mr. Stet- 
son’s letter of April 9, there is no just subject of crit- 
icism either by himself or by any one else, his only 
observation being that the concluding paragraph erred 
in suggesting the propriety of the modification of the 
resolutions therein referred to if a compromise were to 
be adopted,—Mr. Milburn’s view (before revision) being 
that there should be 
‘‘no modification of the resolutions, as indeed there 
‘““ was none, as the resolutions as drawn made the claim 
“ of the Harlem for what it was entitled to, and then, 
“‘ of course, that would be followed by the New York 
“ Central for what it was entitled to, and then you 
‘“‘ had in collision the acutely opposed claims for com- 
“ promise, and it really would never have done for the 
“ Harlem Company to come out in asserting its posi- 
“ tion in the very beginning in a modified form, as if it 
*‘ were inviting compromise.” 


This illustrates a difference of view between Mr. 
Milburn and Mr. Stetson, which would not be im- 
portant enough for present discussion did it not 
afford basis for fair analysis and criticism of the gen- 
eral theory of Mr. Milburn’s argument. 
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Mr. Stetson’s view and advice was that the docu- 
ments should conform to the truth, and that if the Har- 
lem Company was prepared to discuss a compromise 
of the claim—which was the claim not of the directors, 
but of the stockholders—such willingness should be 
indicated in the resolutions, and that the resolutions 
should not ‘ commit the Harlem directors to an abso- 
“ lute theory inconsistent with compromise.’ 

Mr. Milburn’s suggestion that, notwithstanding any 
intention and willingness to compromise, the Har- 
lem directors should have committed themselves 
to an absolute theory inconsistent with compromise, 
could be put forth only in harmony with Mr. 
Milburn’s preconceived notion that everything was a 
sham, and that the Harlem directors should define their 
position absolutely, even though not intending to main- 
tain the same. 

But the proceedings were not a sham, and the reso- 
lutions were put forth in their absolute form. Not 
until after a year’s reflection did the Harlem directors 
reach the conclusion to accept and to favor a compro- 
mise. The fact that on April 9, 1897, Mr. Stetson 
suggested the possibility of a compromise, which more 
than a year later was carried out, in and by itself 
constitutes no proof that at the time of receiving Mr. 
Stetson’s letter the Harlem directors conceived and 
adopted a plan of action pursuant thereto. In absence 
of proof the presumption must be that they were not 
then entering upon a course of double-dealing. The 
fact is that the seed of the plant thus sown in April, 
1897, did not germinate or bear fruit until June, 1898. 


The next transaction, upon April 14, 1897, when the 
Harlem Board asserted its rights, cannot be the sub- 
ject of just criticism by plaintiffs, nor was any made 
thereof by Mr. Milburn. 
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At this meeting of April 14, 1897, the board took 
decisive action to refund the consols, subject to the 
approval of the Harlem stockholders, which was given 
at the meeting of the 18th of May, 1897. Upon this 
day the stockholders of the Harlem unanimously and 
overwhelmingly, with the concurrence of the plaintiff 
and Mr. Hitchcock, committed the corporation to the 
policy of issuing new mortgage bonds to refund the 
consols falling due May 1, 1900 (see particularly ;. 
Complaint Articles, [X., X., XIT.). More than passing. 
notice at this point should be given to this fact, 
because it tends to neutralize much of Mr. Mil- 
burns contention that in the autwnn of I898 pro- 
vision might have been made for payment of these 
consols otherwise than by the issue of the new bonds. 
Mr. Milburn is entitled to all the credit that can attach 
to the origination and announcement of this idea. Cer- 
tainly it was brand new upon the argument. Without 
proof that this expedient was ever suggested to the 
directors in 1898 by the plaintiff or by any one else, 
and in view of the fact that the expedient would defy 
the vote of the stockholders in 1897 authorizing the 
mortgage (executed and recorded in July, 1897), and 
also the declared theory of the complaint, it will be 
difficult to maintain a charge of fraud or wanton waste 
against the directors because they had not made use of 
the expedient thus tardily suggested. 

At this Harlem stockholders’ meeting of May 18, 
1897, were presented the resolutions and the protest 
of the Central Directors adopted the same day upon 
the resolution of Mr. Twombly, based upon advice 
given to the Central Company that the claim of the 
Harlem Company was not justified by the terms of 
the original contract, but was in the highest degree 
unjust. The advice here referred to was the opin- 
ion of Messrs. Phelps, Green & Loomis (p. 53), which 
opinion, however, was not submitted to the Harlem 
meeting. 
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Inasmuch as the Harlem stockholders and directors 
then ignored and disregarded this Central eommunica- 
tion, nothing in connection with that communication 
can involve or suggest the existence of bad faith 
on the part of the Harlem directors as such at that 
time. It is alleged however that because three of 
the Harlem directors, Mr. William K. Vanderbilt, 
Mr. Chauncey M. Depew and Mr. Frederick W. Van- 
derbilt, who had voted for the Harlem resolutions 
of April 14, constituted three of the ten directors 
who voted for the Central resolutions of May 18, these 
proceedings manifestly are a sham. 

But, again we have to observe that bad faith is not 
to be imputed without evidence, and merely upon the 
occurrence of a fact otherwise colorless, and not in 
itself inconsistent with good faith. As above quoted 
from the San Diego case, the fact that some of the 
directors of one company were directors also of the 
other company, did not prevent them from being dis- 
tinct corporations, which had the right to contract 
with each other in their corporate capacities; nor did 
it prevent one corporation from having a controversy 
with the other corporation. 

Neither did the personnel of either board of directors 
enter into or affect the right of the board as such to 
formulate, and to litigate a question between the corpo- 
rations, as distinct from a controversy affecting directors 
personally. A case may be conceived in which appa- 
rent inconsistency of such action would require ex- 
planation. For instance, assume that the Central 
Jompany was a large stockholder in the Harlem 
Company, and that as such Harlem stockholder it 
should seek to hold personally lable some Harlem 
director who also was a Central director. On its face 
it would be absurd for such a common director to 
vote in the Central board to prosecute himself per- 
sonally as a Harlem director. Yet even in such a 
case, if a pure question of law were raised as to the 
liability of the Harlem Director, involving no charge 
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of dishonesty on his part, he might properly vote 
as a Central Director to have a suit brought against 
himself for an adjudication of the question. There 
is neither reason nor law fot the proposition that a 
common director may not in either board vote for the 
formulation and assertion of the claim of one corpo- 
ration against the other. 

We deny the existence of proof or of law supporting or 
tending to support any charge of bad faith or illegality 
in the transaction of the Harlem Board of Directors or 
of the Central Board of Directors in April or in May, 
1897. 


The opinion, and the obtaining of the opinion, of 
Messrs. Loomis, Green and Phelps, are disposed of by 
Mr. Milburn with the summary statement that, as he 
looks at it, 


“ with these transactions in the situation they were, 
“‘ setting opinions from both sides, the defect in the 
“ situation was that they had assumed to determine on 
“ a division of this fund, and this was simply one of 
‘“‘ the steps in connection with the original determina- 
‘*‘ tion to make that division of the interest.” 


Where is there any proof that at this time either 
company or any director or any officer of either com- 
pany had resolved upon a division of this fund? Why’ 
is it not much more legitimate and fair, and in 
accordance with reason to assume that the Central 
directors felt it to be their duty to their stockholders 
to take legal advice as to the Central rights, just as 
they knew had been done by the Harlem directors as 
to the Harlem rights? The Central request for legal 
advice upon this qnestion in the spring of 1897 was 
opportune and reasonable, and the Central directors 
would have been subject to just censure had they failed 
to obtain advice as to the rights of their corporation 
upon this important question. 

Of course, there is, and can be, no criticism upon the 
counsel to whom they applied. Their standing was so 
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eminent that their advice, even though it had been 
sought in furtherance of a preconceived plan, could not 
be disregarded by any board of directors. For a mo- 
ment let us turn the shield, and assume that this vigor- 
ous plaintiff and its tireless counsel had been inter- 
ested only in the Central Company ; that, without dis- 
pute and without litigation, the Central Company had 
yielded to the Harlem Company the entire salvage of 
interest ; and that later it had appeared that such con- 
cession had been made notwithstanding the reception 
by the Central directors of this opinion of Messrs.’ 
Loomis, Green and Phelps! Could it be doubted that 
in such case the plaintiff and its counsel would have 
made the air resonant with the charge that, in defiance 
of the opinion of their most eminent counsel, the 
Central directors had absolutely sacrificed and wasted 
the rights of the Central shareholders? The very 
fact of the reception of this opinion of responsible 
counsel of the Central directors renders absolutely 
preposterous any suggestion of bad faith on the part 
of the Central directors in maintaining or in asserting. 
the Central claim. 

The opinion itself, or at least the second paragraph 
thereof, does not commend itself to the understanding 
of Mr. Milburn, which is regrettable, though not de- 
cisive of the question of good faith. Independently of 
its reasons, the fact of the opinion, is sufficient, 
unless it is to be held to have been a sham and manu- 
factured opinion, which is inconceivable. The fact 
that the opinion or its conclusion is flouted by 
either of the counsel of the plaintiff, proves only 
that lawyers differ as to the law, just as the former 
learned counsel for the plaintiff differed from the Ref- 
eree in thinking the rights of the Harlem too plain for 
argument. In the opinion of Judge Van Brunt in the 
Metropolitan Elevated case, already cited, reference is 
made to the $13,000,000 claim, and to the famous 
question (affecting millions of real estate in the City 
of New York), as to the necessity of joining W. Coventry 
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H. Waddell, official assignee in bankruptcy, as defend- 
ant in a partition suit. The opinions of the wisest 
counsel, and a fortiori, of those not so wise, may be at 
fault; but if given and received in good faith 
they are disregarded at one’s peril. It is com- 
monly understood that eminent counsel con- 
sidered and advised that no damages would have 
to be paid by the New York elevated railroads for their 
occupation of the streets; nevertheless, millions upon 
millions of dollars have been recovered and have been 
paid, though the contrary decision of that question in- 
volved the Court of Appeals in almost equal divi- 
sion, so that ultimately the decision was that of but 
one Judge, General Tracy, holding a place on the 
bench for a few months in 1882. It would be a bold 
man who to-day should choose to risk his reputation 
for learning, or his fortune upon the statement that 
ultimately and certainly the Court of Appeals will 
hold that clearly and necessarily the Harlem Com- 
pany was entitled to the entire saving. It would 
be a still bolder man who at this juncture would dare 
to charge bad faith upon Messrs. Loomis, Phelps and 
Green, because of the opinion given by them upon this 
question, not even yet, finally decided. 

We conclude, that nothing connected with the 
obtaining or the reception or the use of this opinion 
affords any basis for a charge of bad faith. 


The occurrence next in order of time is the in- 
stitution on June 29, 1897, of the Central suit, to 
which the attention of the Referee is invited by Mr. 
Milburn “ because of the peculiar allegations in that 
“complaint.” “It ts plain wpon the face of it that 
“it was purely artificial, strained, simply an effort to 
“ create an apparent situation justifying a suit.” 

This is a very serious accusation against honorable 
men involving imputation of a fraudulent and tricky pur- 
pose. No proof is offered in support of the charge, but 
the truth thereof is said to be “ plain on the face of it.” 
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In what feature is this fraudulent purpose thus 
clearly exhibited ? Does Mr. Milburn believe that 
among 12,000 Central stockholders there was not one 
prepared to contend that the Central Company had 
some right in this interest salvage ? If he does so be- 
lieve, he has failed to observe that Andrew D. White 
and his associates declined to concede away any part 
of what they considered the Central’s right to the 
entire salvage. This indicates what would have been 
the attitude of themselves and other Central stockhold- 
ers had the Central directors voluntarily conceded to 
the Harlem the right to the entire salvage, a question- 
able right, not yet finally determined ; by the Referee 
declared to be a right not too clear for argument, 
which, of course, implies that it was and is a question 
for adjudication. 

The Central directors were exposed to criticism and 
to litigation from Central stockholders as much as 
the Harlem directors were open to criticism and to 
litigation from Harlem stockholders, as advised in Mr. 
TRULL’S opinion of December, 1896. Under the advice 
of the Central counsel it was the bounden duty of the 
Central Company to maintain to the utmost the Cen- 
tral’s right to this salvage. Even from the plaintiffs 
point of view the duty of raising the question rested 
on every Central director who was not also a Harlem 
director. 

At the Central board meeting of May 18, 1897 (p. 
116), where the suit was authorized, there were present 
ten directors, of whom five were not, and five were, 
Harlem directors. The resolution asserting the Central 
claim as advised by counsel, and directing the insti- 
tution of a suit under the direction of General 
Counsel Loomis, Ashbel Green and Edward J. Phelps 
was offered by Mr. Twombly who was not a Harlem 
director, and who has testified to the good faith of his 
action. Upon this state of facts what was the duty of 
the five Central directors who were also Harlem di- 
rectors? Unless four of them withdrew, destroying 
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@ quorum, or unless all of them voted in the negative 
the resolutions would have carried. What a spectacle 
would thus have been presented. How could the re- 
calcitrant five justify themselves to their Central stock- 
holders for thus denying to them the opportunity of 
presenting for adjudication the controversy which, as 
before observed, already existed between the companies 
and was not the creation of the directors ? 

The situation is too clear to require justification. 
The five common directors complied with every require- 
ment of duty in law or morals when they provided for 
each company the means of asserting its rights, and 
called in for the two companies severally and respect- 
ively two of the most eminent counsel then living, Mr. 
Phelps and Mr. Choate. 

A moment’s further consideration of this suit will 
show that from the Harlem point of view, it was 
the most desirable method of presenting the ques- 
tion. Unless the Central Company took some such 
initiative, no test of the question at issue could be begun 
before July, 1900, or finally determined before July, 
1903, and during at least three years the Harlem share- 
holders would be without any increase in dividends even 
though jtinally adjudicated to receive the same. As 
heretofore remarked the Central treasurer paid di- 
rectly and not through the Harlem Company, the 
rental to Harlem stockholders and the interest to Har- 
lem bondholders. Therefore, in case of any reduction 
of interest, the salvage would remain in the Central 
treasury unless drawn therefrom by Harlem stock- 
holders, who could not demand or bring suit for the 
same before July, 1900. Any earlier adjustment of 
the question could be brought about only upon the 
initiative of the Central, whose prompt movement, 
therefore, constitnted no just cause of complaint by 
any Harlem stockholder. 

The Central suit thus being properly authorized, 
the method of its formulation and prosecution very 
properly was committed to the competent counsel re- 
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tained for that purpose. That action is not on trial 
here. The institution of that action by the Central 
directors is urged by the plaintiff. upon the  atten- 
tion of the Referee as a fact, that occultly suggests 
bad faith on the part of the Harlem directors, be- 
cause one-half of them constituted also one-half of 
the Central board that authorized the Central suit. 
But, without actual proof, which is wholly lacking, bad 
faith on the part of the Harlem directors, or any of 
them cannot be inferred from the fact that any allega- 
tion was inserted in, or omitted from, the Central com- 
plaint prepared under the direction of the Central 
counsel. If it were necessary, and the occasion were 
one involving the close scrutiny of that complaint, the 
counsel who advised, could support and justify 
its allegations by explanation certainly not less . 
satisfactory than Mr. Milburn’s «apologia for some 
of the allegations and omissions of the com- 
plaint in the present action. But, in any aspect, 
in framing a Central complaint it was the duty of the 
Central counsel to state the Central case as compre- 
hensively and as aggressively as possible. That the 
Central complaint and its extreme statements were 
drafted so as to become the basis of compromise is 
suggested by Mr. Milburn because, shortly before, Mr. 
Stetson had advised that a compromise might be made, 
and a compromise was amnthorized a year later. If 
the existerice of an actual suit in court had been 
a necessary condition of the compromise, the sugges- 
tion possibly might possess some though very little 
significance. But, the suit was merely incidental to 
a controversy which, without the suit, would have ex- 
isted, and would have continued to exist without pos- 
sibility of judicial decision until a long time alter 
July, 1900, and neither the existence of the Central 
suit nor the character of the allegations of the Central 
complaint can determine the question of Harlem 
good faith in making the compromise. In the Harlem 
circular of September 1, 1899 (p. 238) recommending 
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the compromise, the litigation is referred to only in- 
cidentally, the reasons for the recommendation given 
being the existence of the controversy, the con- 
tradictory advice of the respective counsel, and the 
long delay in the settlement of the question, which delay, 
as already observed, would have been longer without, 
than with, a Central suit. Therefore, we conclude that 
the existence of the Central suit has not been shown 
to be any part of a scheme, or to be a sham basis for a 
sham compromise. 

After thus attacking the aggressive character of “the 
peculiar allegations in that complaint,” Mr. Milburn 
suggests that the Harlem counsel should have de- 
murred to the complaint, thus admitting all those 
allegations! The complaint herein (folio 39) points 
out in that Central complaint certain allegations which 
plaintiffs declare were incorrect and untruthful ; allega- 
tions which, 7/trwe, would have rendered impossible 
much of the argument of Mr. Milburn. That such 
aliegations should have been admitted by demurrer is 
a statement into which Mr. Milburn could have fallen 
only in the ardor of oratory or because of the difficulty 
of finding real ground for just criticism. 

Next, it is charged by Mr. Milburn that no serious 
effort was made to secure a trial of the cause, which 
was on the calendar at one term, and not reached 
because of the illness of one witness, but that “if 
“ there had been any intention of getting that suit dis- 
** posed of in 1897 or thereabouts, it could have been 
“done. The only question involved was the construc- 
“ tion of the lease.* ’ Both sides were controlled by the 
*“ same authority.” 

If the suit was sham, then the asserted fact of a 
single control of both sides is important. Common di- 
rectors could have allowed a sham suit to drift to im- 


*In this Mr. Milburn has overlooked the fact that the Central 
Companies asked, if necessary to obtain its alleged rights, for a 
reformation of the lease on the basis of voluminous allegations of 
fact. 
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mediate decision without reference to proper prepara- 
tion of the prosecution or of the defense as might best 
suit their purpose. But the suit was not sham, and 
there is no proof even tending to show that it was 
sham. Acting in good faith those charged with 
the conduct of the suit would proceed exactly as they 
did proceed, making sure of proper preparation, and of 
the attendance of witnesses and of the counsel who 
were subject to the diverse calls usual with counsel of 
such eminence. 

The question of construction involved in that action 
was exactly the same question that is involved in this 
action, begun in May, 1900. The tireless energy and 
capacity of the attorney for the plaintiff in this case is 
known as well as is his high professional courtesy. No 
one can doubt that he has desired, and has done every- 
thing possible to insure aud to effect the prompt and 
proper trial of this action, which now is submitted for 
decision—not finally, in the Court of Appeals—but in 
the first instance, before the Referee in February, 1904, 
nearly four years after service of the summons. How 
idle and unreal, then, is all criticism founded on the idea 
that in this city, at least, actions of this importance 
or character can be finally determined in one year 
or in three years. Every one familiar with practice in 
New York knows that in ordinary course an importait 
action such as the Central suit, or the Hitchcock suit, 
or the present suit, if seriously contested, cannot be 
tried, and then carried through the Court of Appeals 
in less than five or six years. If proof be required in 
addition to that afforded by the history of the present 
action, it will be found in the report of the com- 
mittee upon the laws delays in New York, sub- 
mitted to the Legislature in January, 1904. Mr. 
Milburn’s jaunty statement, “They could have 
“ tried that law suit, and had these questions settled 
“if they had wanted to,” necessarily, though not in- 
tentionally, is offensive, and certainly is unjust, to the 
counsel charged with the responsibility for the oppos- 
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ing interests. No proper trial in any forum could have 
been had before June, 1898, in view of the diverse en- 
gagements of counsel, as to which, of course, Mr. Mil- 
burn has no personal knowledge ; and no final determi- 
nation in the Court of Appeals (the only and real de- 
termination which could settle the question) could 
have been had in 1898 or before 1900. 

We may dismiss from the category of circumstances 
the institution, and the character of the Central action, 
or any imagined delay in its prosecution. 


In chronological order, the next transaction is the 
Central directors’ meeting upon June 22, 1898, when, 
as said by Mr. Milburn, the “matter, having lain in 
abeyance for a year, is taken up again,” almost coinci- 
dentally with the sale of the Harlem bonds to the Fisk 
syndicate on July 29th, 1898. 

Mr. Milburn in his flight suggests, though without 
elaboration, that there had been delay in the trial, and 
that there was “a curious coincidence of activities 
“in connection with these proceedings in regard to the 
“ modification of the lease and the bond proceedings.” 

This light and graceful touch of Mr. Milburn, as 
often in the course of his argument, deposits a drop of 
poison. To Mr. Milburn the mere fact of an occur- 
rence in the course of these transactions, in and of 
itself, seems to be an occasion and warrant for suspi- 
cion. But in this special instance, as generally, such 
suspicion is born of the necessities of the plaintiffs 
case, and without consideration of existing conditions, 
which were fully sufficient to account for any supposed 
coincidence of the Fisk syndicate transaction and the 
compromise discussion. 

As testified by Mr Banks (pp, 29, 30), conditions 
suitable for a public offer of the Harlem bonds did not 
exist until after the enactment of legislation permitting 
them to be taken by savings banks. Such legislation 
(being the Act. Chap. 236 of the Laws of 1898) was not 
passed until April 12, 1898. 
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Upon reference to the letter of Messrs. Morgan, ac- 
cepted by Messrs. Fisk, it will be observed that the 
transaction was not subject to variation or impairment 
by reason of any contest or of the continuance of any 
contest, between the two companies. The accepted 
offer was to deliver the bonds ‘“‘ when and as_ the same 
“shall by us be received from either of the said com- 
“ panies,” at 1084 “ and accrued interest,” which last 
phrase (as explained by Mr. Banks, p. 24) protected the 
vendors against any delay by including the interest 
“from the day when the interest began to run, from 
“ May, 1900, up to the time when they were actually 
“ taken.” 

Thus it is clear that the bond sale to Fisk in no wise 
was dependent upon, or necessarily coincident with, 
the adoption of the compromise agreement. That 
agreement had originated at the meeting of the Central 
Board a month prior to the Fisk sale, and was consum- 
mated at the joint meeting of the two committees a 
fortnight after the Fisk sale, subject to the approval 
by stockholders to whom the matter was to be sub- 
mitted two months later. 

Upon like consideration of the facts, it will appear 
clearly also that consideration of the compromise had 
not been delayed until, or been hastened by, the con- 
summation of the sale to Fisk. 

As appears by Article 18 of the stipulation (p. 15), 
the Central suit in due course appeared for trial on the 
day calendar on May 16, 1898, when it could have been 
tried except for the illness of one of the witnesses, and 
on call the trial was postponed until the October term, 
1898. In this there was nothing to suggest fault on 
either side, nor, as above indicated, was there any 
fair ground for criticism in the fact that under no pos- 
sible conditions could the trial of the Central suit be 
begun before October, 1898. In the presence of this 
obvious fact it had become perfectly apparent to both 
sides that the final judicial determination of the great 
question between the two companies could not be had 
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sooner than June or October, 190], nor until long after 
the ripening of the respective rights of the two parties 
to the salvage in dispute. Then the men of affairs 
in the control of the business of the two companies 
realized that the judicial determination of this 
controversy, because of uncertainty both as_ to 
its result and as to the possible date of its 
result, was far less likely to be satisfactory 
to the stockholders than would be their own ad- 
justment made by themselves of their own dispute. 

That such an adjustment by the stockholders 
of their own dispute would be perfectly fair, was 
conceded by Mr. Milburn himself, who, in his silent 
watches first taking up this case for consideration, felt 
that the stockholders’ meeting was the serious ques- 
tion, and asked himself, 

“Tf corporations are situated in this way, and the 
“ whole matter is sent to their stock holders, and the 
** stockholders say, ‘ This thing shall ‘ be done, what 


“is my position? What is the answer? I never 
“ believe in blinking the hard question in a case.” - 


Presently we shail consider, and, as we believe, fully 
refute, the answers proposed by Mr. Milburn. His 
answers however recognize that in and of itself the 
submission of the entire question to the stockholders 
would be a fair, reasonable and honorable disposi- 
tion of the subject. Such recognition of the ad- 
vantage of this particular course by the Central di- 
rectors in June, 1898, coincides with the further con- 
clusion then reached by them, that in the ordinary 
course of judicial procedure their law suit could not be 
determined until after May, 1900. 

There is no evidence whatever to show, or even to 
warrant a fair inference, that the directors’ action in 
June or August, 1898, had any relation to the Fisk 
syndicate contract of July, 1898. Indeed, any reason- 
able idea of any interdependence or relation between 
these two events is excluded by the terms of all the 
documents in the case. 
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The fanciful theory of coincidence may be relegated 
to the limbo of unsubstantial spirits, and now we may 
proceed to a particular examination of the transactions 
in the Central board and in the Harlem board in June 
and August, 1898. 


At the meeting of the Central Board, on June 22, 
1898, there would have been no quorum present with- 
out counting W. K. Vanderbilt, F. W. Vanderbilt and 
Clarke, who were Harlem directors. 

Correspondingly, at the meeting of the Harlem 
Board there would have been no quorum present 
without counting W. K. Vanderbilt, F. W. Van- 
derbilt and S. D. Babcock, who were also Central 
directors. 

Mr. Milburn charges, and no one denies, that the 
action taken at those meetings could not have been 
taken without the presence of common directors, and 
that in each case the resolutions adopted received the 
support of two common directors present and voting 
in each of the two boards. Upon this admitted fact 
Mr. Milburn has commented, but, as it seems to us, 
without showing consequent invalidity. Already we 
have asserted, and without hesitation we reiterate that 
it is the right of common directors to authorize and 
to make a contract which is perfectly valid at’ law, 
and which will be perfectly valid in equity unless 
seasonably rejected by stockholders. Such right 
validly to contract or to create a legal lability neces- 
sarily includes the lesser right to compose or to 
adjust any such liability already created, and, beyond 
any reasonable question, must include the right to 
submit to stockholders the question whether they will 
authorize or will ratify a settlement or adjustment of 
an existing liability. This particular point has been 
settled beyond possibility of dispute in the cases in 
the Appendix, including Hodge vs. U. S. Steel Co. 

Tt is to be observed, further, that at each of these 
meetings the Directors committed themselves to the 
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principle of an amicable adjustment by some division 
of the interest salvage, and that neither board pre- 
scribed the exact division or the exact terms of adjust- 
ment. Each board exercised its official power. The 
Central Board delegated to a committee* full power 
to make a settlement, and the Harlem Board appointed 
alike committee to make a report and agreement, 
which should be binding upon the Harlem Company 
when approved by the Harlem stockholders at the 
meeting called under said resolutions. 

Such action of each board became the official and 
- legal basis of the agreement subsequently formulated. 
But in such action of the two boards there was nothing 
conflicting with the duty of any director to any stock- 
holder of either company, the formulation of an agree- 
ment being delegated to two disinterested committees, 
with full power, and the operation of the agreement, 
when formulated, being made to depend upon confir- 
mation by stockholders. 

After six weeks’ interval upon the 10th day of August, 
1898, the two committees appointed respectively by 
the Central Board and by the Harlem Board, met in 
joint session and adopted the resolutions and ap- 
proved the second supplementary contract as fully set 
forth in the record (pp. 224-236). 

No member of either committee was a common 
director, and no Harlem director excepting Mr. Dutcher 
had any interest in the Central Company. As we 
have seen already, Mr. Dutcher’s Harlem interest was 
larger than his Central interest. Consequently no 
Harlem stockholder is entitled to attack any member 
of either of the two committees because of personal 
interest or because of his being a common director. 
These committees, thus personally qualified, possessed 


*Norsg. At its subsequent meeting, upon August 25, the Central 
Board formally approved, and thus itself adopted, the action of its 
comumnittee. 
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the full powers of the board under the resolutions of 
their appointment lawfully delegating such power (see 
Hoyt vs. Thompson's Executor; Olcott vs. Tioga R. R.; 
Sheridan El. L. Co. vs. Chatham Bank, in Appendix). 
The compromise agreement would be legally sutticient 
and unassailable at law, though resting solely upon the 
action of the joint committees. 

But here, as ever, we are in pursuit of the truth; 
and if the forms, though legally unassailable, merely 
were the cloak and cover for the hidden accomplish- 
ment of an unlawful purpose, the Court rightfully and 
ruthlessly will brush aside and break down all forms 
upon proof of the existence and accomplishment of 
such wrong doing. Proof, however, is necessary, and 
not unjustifiable inference or mere suspicion of that 
which did not exist. 

One fact in connection with the joint meeting of 
these committees has attracted the comment of Mr. 
Milburn, and this fact is that at the very opening of 
the meeting there was presented “the draft of a pro- 
“ posed second supplementary contract which had 
“been prepared as an amendment of the existing 
‘“‘ lease, and which had been considered by some of the 
“ stockholders of both companies as affording a fair 
“ and acceptable basis of settlement.” 

If, as apparently is the fact, Mr. Milburn’s criticism 
is addressed to the fact that during the six weeks’ inter- 
val a contract had been preliminarily drafted for the 
consideration of the two committees, instead of being 
postponed until after conclusion of their conference, 
the criticism would seem to concern solely the method 
of procedure. It is submitted, without probability of 
denial by anyone acquainted with the methods of busi- 
ness procedure in these active days, that no intelligent 
committee permits itself to meet in actual session 
until after the members separately have consid- 
ered and have provided for the formulation of its work 
to such extent as to avoid needless or protracted ses- 
sions over matters of mere detail. Here the committees 
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were meeting under resolutions which approved an 
adjustment subject to approval by stockholders. In 
preparation for the meeting, it would seem, the chair- 
man had occupied the six weeks’ interval by arranging 
for the formulation of a corresponding draft agreement 
for the preliminary consideration of the committees 
and the stockholders of each company. Such draft 
agreement, though necessarily somewhat extended, 
really comprehended only two features, which were 
fully disclosed to the committees in the following 
succinct statement. of the chairman: 


“The main feature, is the payment and reservation 
“to the Harlem stockholders of a sum equal to two 
“ per cent. upon their stock, in addition to the rent 
“ already payable under the lease of April 1, 1873, the 
“ Central Company to have the benefit or the burdens 
“ of all decrease or increase of interest payments on 
“ any refunding of the bonds of the Harlem Company.” 


No session, however, protracted, could have brought 
before the minds of the committees more clearly the 
points at issue and the points covered by the second 
supplementary contract. The minutes show full con- 
sideration of the subject : 

“ Some discussion ensued, and after various informal 
“ suggestions and an informal vote, it was generally 
“agreed that the basis of settlement proposed was 


“fair, and would be acceptable to the stockholders of 
‘** both companies.” 


It is believed that in the conduct of committees 
the experience of the Referee can disclose no fairer or 
more deliberative procedure. 


Having thus fully considered the principle and the 
document and having accepted the same by informal vote, 
the committees then proceeded to formal vote. Thereby 
they approved unanimously of an equitable and final ad- 
justment of the differences between the two companies 
by the execution, delivery and performance of the sec- 
ond supplementary contract, and also required “ that 
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cc 


a copy of these minutes (having attached thereto the 
* second supplementary contract) signed by the chair- 
“man and by the secretary, be delivered to each of the 
“companies as the report of the joint committe.” 

Such a copy was signed and delivered by Mr. Callaway 
(Central president, as chairman) and Mr. Rossiter 
(Harlem director) as secretary. 

This agreement made by the fully authorized agents 
of each company signed and authenticated by their 
common agents appointed for that purpose, repre- 
senting each company, and communicated to the re- 
spective companies, constituted an agreement in 
writing under the Statute of Frauds, if such statute were 
applicable, under the decision cited in tbe principal 
brief (Argus Co. vs. Mayor of Albany, 55 N. Y., 495). 
For its finality, this agreement thus made, lacked only 
the confirmation of stockholders, for by its terms it was 
to become operative only upon such ratification. But 
under the general rules of law such ratification when 
made would retroact, and would render the contract 
operative from the date of its original execution. The 
adoption of a contract subject to such ratification of 
stockholders is not unknown to the law (Cook on Cor- 
porations, 4 ed., § 709, citing Kelsey vs. New LHngland 
Street Ry., 46 Atl, 1059). 

This joint action of the Central committee and of the 
Harlem committee in August, 1898, resulted in a com- 
plete and lawful contract, against which there has been 
no proof nor any substantial suggestion in any wise 
tending to show that the transaction was in any degree 
lacking in perfect good faith. 


In the order of events, we come now to the consid- 
eration of the notice, that, under date of September 
1, Mr. Cornelius Vanderbilt caused to be issued to the 
770 Harlem stockholders, and that may be examined 
best in connection with the proceedings of the meeting. 
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THIRD. As to the stockholders’ meeting. 


Little argument is needed to demonstrate the fair- 
ness of a submission of the entire question to meet- 
ings of the stockholders of the two companies, and 
its abundant effect to dispel all suggested taint of 
directors’ bad faith in dealing with stockholders’ 
interests. 

So much indeed was recognized by Mr. Milburn, 
but he seeks to nullify the vital and invigorating force 
of the stockholders’ votes upon specific grounds which 
we shall examine in detail. 

Unless his, grounds are well taken, the second 
supplementary contract must be held to be valid be- 
cause of the stockholders’ votes upon October 5, 1898. 
And even though every one of his grounds were to be 
regarded as well taken, the effect would be only to 
challenge the binding quality of that vote. Still there 
would remain the incontrovertible evidence of good 
faith afforded by the very fact of submission of the 
question to all the stockholders. 

No Board of Directors acting in bad faith to its stock- 
holders could have submitted to them the question in 
the way that this was submitted. 

As shown by the result the submission was fully 
sufficient to give timely notice of the real condition to 
every stockholder who desired to dissent or to liti- 
gate. Neither Mr. Charles EK. Miller nor Mr. William 
Starr Miller. nor any stockholder represented by Mr. 
Trull or by Mr. Collin can have lacked sufficient 
information, for at the meeting they were all present 
or represented and opposed the compromise. 

That to any other stockholder the notice con- 
veyed less information than it did to these there 
is no proof; and convincing proof to the con- 
trary is shown by the acquiescence and accept- 
ance of over 96 per cent. of the stockholders 
owning over 94 per cent. of the stock for more than 
five years, and after five annual meetings of stockholders. 
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Therefore, we argue (1) that the mere fact of this 
submission to stockholders, dispels every sugges- 
tion of directors’ bad faith, and (2) that, of Mr. Mil- 
burn’s objections to the mode of submission, not one is 
well taken, as now we may proceed to show : 


(a) As to the objection that the stockholders’ meeting 
was but part of a general scheme of fraud. 


This objection cannot survive examination. 


The submission to stockholders is an element so 
absolutely fair, that if it originally had been part of a 
preconceived plan, that would prove that the entire plan 
was fairly intended. It is impossible to conceive that 
a conspiracy of darkness was the original purpose 
of those who always intended to bring their pro- 
posal into the broad light of day, and to sub- 
mit it for acceptance or rejection by those to whom 
they were responsible. So we say that if it be true 
that from the beginning “it was part of the machinery, 
“ the whole transaction, that there should be a stock- 
“ holders’ meeting,” then from the very beginning the 
whole transaction was animated with a fair intent. 


If, as Mr. Milburn argued, “the stockholders’ meet- 
* ing was a wheel, one of the wheels of the whole 
“thing,” it was the giant driver which imparted 
motion, and which for its own action depended not 
upon any other wheel, but directly upon the vital force 
of the will of the majority. 


(b) As to the objection that the question was not pre- 
sented fairly for the stockholders. 


This objection was based upon six distinct propo- 
sitions (see p. 68 ante),of which each easily may be 
shown to be unsound. 


(1) The fact of common directors needed no spe- 
cial presentation. 


The Vanderbilt common direction in the Vanderbilt 
roads is and was a matter of common knowledge (as 
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Mr. Milburn himself has argued), and presumably was 
not unknown to any stockholder in the Harlem Com- 
pany, whose road for 25 years had been operated, and 
whose dividends for 25 years had been paid, by the 
Central Company, a name which connoted the name of 
Commodore Cornelius Vanderbilt. 


As matter of law, the appeal to stockholders in itself 
declared that the directors deemed the question to be 
one upon which they should not take final action, for, 
as recognized by Mr. Milburn, the directors themselves 
could have made a compromise, except for the fact 
that there were many common directors. 

In Grant vs. United Kingdom Co. (Appendix civ.), 
all the judges agreed on the following proposition : 

“Tt was argued that the meeting was not good be- 
“cause the notice. convening it, gave no intimation that 
* the contract was one which could not ‘be carried into 
“ effect, without the sanction of a general meeting. I 
“think that the difficulty was sufficiently suggested by 
“ the mere fact of a meeting being called, for had it not 
* been for the fact that the directors were interested, no 
“meeting would have been necessary.” 


(2) There is no substance in the objection that the 
stockholders were not reminded that the Harlem Com- 
pany had resources, property and credit, out of which 
it could have paid off the consols, thus obtaining the 
benefit of the entire interest salvage. 


First. Already the stockholders (including Hitch- 
eock and the plaintiff) had finally adopted the 
proposition to refund the consols; and the re- 
funding mortgage had been made and _ publicly 
recorded, thus releasing to the stockholders for 
present enjoyment the outside cash assets, which 
thereafter were paid to, and were received and re- 
tained by, each and every stockholder September 19th, 
1899 (page 23). Second. Under the original lease the 
Harlem Company had absolutely covenanted not to 
make or issue any stock or any bonds of any descrip- 
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tion whatever (Complaint, p. 33); although for the sole 
purpose of operating the street railroad the Central 
Company might abate this covenant of the Harlem 
Company. In supposing that the Harlem Company was 
free to issue debentures or unsecured bonds, Mr. Mil- 
burn was in error. The covenant was against any bonds 
whatever. Therefore the Harlem Company had abso- 
lutely no borrowing capacity, and consequently no credit 
resource out of which to pay the consols. Third. The an- 
nual rentals receivable from the Central Company and the 
Metropolitan Company would not in any one year equal, 
nor by May 1, 1900, would they equal, the $12,000,000 
required to pay off the consols, not even though to 
such rentals had been added all outside resources. 
There is absolutely no substance to this suggestion of | 
Mr. Milburn, which clearly was an afterthought, in- 
consistent with the entire theory of the complaint, and 
a counsel of desperation.* 


(8) The proposed compromise was not a simulacrum, 
and it was eminently proper for Mr. Cornelius Vander- 
bilt to put it forth as a real thing, and to recommend it. 


Cornelius Vanderbilt believed in the advice of 
his counsel Henry H. Anderson, and he believed 
in this adjustment of the controversy. With 
no personal advantage therefrom which would 
not accrue ratably to every stockholder, and 
(if the plaintiffs’ theory be sound) with the 
greatest loss therefrom, Mr. Vanderbilt had concluded 
to cast his impressive vote in favor of the second sup- 
plementary contract. Doing this because he believed it 
to be right and to be for his interest as a Harlem stock- 
holder, he acted the part of the man and trusted leader 


*Nors—Furthermore it is clear that such a diversion of annual 
rentals to the payment of a principal debt, would have involved for 
along period a suspension of dividends upon the Harlem stock, 
which, as Mr. Milburn correctly stated, was an investment stock. 
It was bought and held largely by individuals, who relied upon the 
regularity of the dividends ; and of whom doubtless many depended 
upon such regular dividends for at least a portion of their living 
expenses. 
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that he was, and commended to his stockholders the 
course which he had approved for himself. It was such 
consistency of conduct that won for him the general 
commendation of his fellow men and _ fellow-stock- 
holders. His course was not only right but honorable. 
His stockholders were accustomed to ask and to 1eceive 
his advice, and those who received and who acted upon 
it in the present case have not signified their desire to 
retract. 

Those who received and rejected the advice, of 
course, were not themselves injured thereby. The pre- 
tense that they were injured because the majority were 
misled is supported by no proof, but is refuted by all 
the conditions. 

In absence of direct proof that the majority did not 
understand the proposition for which they voted (and 
which for years they continued to ratify), it should be 
assumed that they did understand it. 

Conversely, if the record is the exclusive source of 
knowledge, it would follow that the plaintiff and Thomas 
Hitchcock had only such information as by the record 
is shown to have been the possession of every stock- 
holder. Their conduct proves that such information 
was sufficient to advise every stockholder (1) of his 
position, (2) of the manner and extent to which the 
same might be affected, and (3) of his opportunity to 
assert himself, either by adverse vote or by hostile 
litigation. What further or Jarger information was 
needed by the majority ? It was adequate for plaintiff 
and Hitchcock, who have in the evidence no basis for 
imputing to the majority an inferior capacity to compre- 
hend. The long continued approval of the majority by 
vote and by years of express ratification, under the 
stated conditions absolutely negatives Mr. Milburn’s 
plea that the majority did not fully understand the 
proposition for which the majority voted. 


(4) lt was proper to submit, not merely the question 
whether there should be a compromise, but also a com- 
plete though contingent agreement of compromise. 
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Detailed information additional to that given by the 
circular notice through the previous formulation of a 
new and precise agreement was a proper and _ suit- 
able aid for those who might desire such detailed in- 
formation, as was recognized by Judge Van Brunt in 
the Metropolitan Ry. case (Appendix viii.) in the fol- 


lowing language : 


“ Tf the directors have no power to lease without the 
assent of the shareholders, such shareholders might 
determine the terms and conditions of the lease to be 
given. Jf their consent is necessary, it must be because 
they are to be consulted as to the advisability and 
desirability of leasing their property, and that ques- 
tion depends almost always upon the terms and con- 
ditions of the lease proposed. Therefore, how can they 
intelligibly act unless they know what is to be done ? 
They might give their assent to a lease upon certain 
terms, and refuse it upon other conditions. The stock- 
holders could, if they chose, give a power to lease to 
their directors, leaving the latter to determine the 
terms and conditions ; but that was not done in respect 
to the agreements and leases of May 20th, 1879. ‘The 
stockholders approved of these instruments after they 
were executed and after they had been read and con- 
sidered. They consented to lease upon those terms 
and no other.” 


The submission of the question of compromise in the 
form of a complete though contingent agreement, 
therefore, was an aid and was not a hindrance to the 
stockholders. So also was the information concerning the 
director's proceedings, out of which the agreement had 
issued. These proceedings were pertinent facts for con- 
sideration by stockholders, and had knowledge thereof 
been withheld from them, the charge then made very 
properly would be a charge of willful suppression. 


No objection is taken to the mode in which the 
lease was communicated to the stockholders, the mode 
being that which was sustained in Hodge v. U. S. 
Stee! (Appendix, lix.). 

The directors properly took this method of in- 
forming every stockholder desiring information as to 


117 
REPLY TO MR. MILBURN. 


details instead of making an advance broadcast dis- 
tribution of more than 13,000 copies among the more 
than 13,000 stockholders of the two companies. 


(5) The compromise was adopted by more than an 
absolute lawful majority of the entire Harlem stock ; 
and by more than a majority of all the stock whether 
present or absent and not challenged by plaintiff. 


For reasons and upon authority abundantly presented 
in our principal argument, every stockholder had 
an absolute right to vote at this meeting, regardless 
of his interest (Burland vs. Earle, Appendix, p. lii. ; 
Transportation Co. vs. Beatty; Gamble vs. Queens 
County Waterworks, xxxv.; Bjorngaard vs. Goodhue, 
Ixxxiii.; Hodge vs. U. 8S. Steel, iv.; Socorro Company 
vs. Preston, evi.; Windmuller Cases, cxvii., cxxii.) 


But, though every challenged vote were excluded, still 
there would remain an unchallenged majority of the 
total unchallenged vote. 

Mr. Milburn has failed to observe that, if because 
disqualified by reason of personal interest in the trans- 
action, the shares owned by the syndicate subscribers 
or the Central directors or stockholders, were not en- 
titled to vote, it follows logically that the shares so 
disqualified must be excluded from any consideration 
whatever. These challenged shares either were, or were 
not, disqualified from voting. For the purposes of 
this canvass, any disqualified share, whether voted or not 
voted, is the same as though non-existent. Yet, ac- 
cording to the argument of Mr. Milburn, shares owned 
by the syndicate subscribers or by the Central directors 
or stockholders and, in his view not qualified, to vote 
for the proposition, are effectually to be treated and 
counted as though they had been present, and had voted 
against the proposition. For, by his assertion that after 
excluding from the affirmative vote such disqualified 
shares, the residue of affirmative votes constituted less 
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than a majority of the total shares, Mr. Milburn in effect 
turned all the alleged disqualified affirmative votes 
into qualified negative votes. This method ob- 
viously is as untenable as it is unjust. The 
only logical method would be to exclude the al- 
leged disqualified shares, if at all, for all purposes, 
whether for or against thé proposition, and then to as- 
certain the result by a canvass of the votes of the 
remaining unchallenged stock. 

Except when shown to be otherwise, as in the case of 
the 5774 shares owned by the plaintiffs who did not 
vote at all (Art. 36), all non-voting stockholders are to be 
regarded as having favored the compromise, especially 
when they have accepted payment under the com- 
promise (see Rankin vs. Newark Library Assn., 
64 N. J. Law, 265; App., eviii.). 

As already pointed out in the principal argument 
(ante, pp. 21-24), there is no method of reasonable cal- 
culation which does not show that the compromise 
has been favored by a clear and positive majority 
(84/116) of the unchallenged stock, whether voting or 
not voting; and by nearly three-fourths (146/200) of 
the total stock. 

Finally, it is to be considered that though an actual 
majority had not been voted for the compromise, nay, 
more, if a majority at the meeting had voted against the 
compromise, nevertheless, the compromise would still 
be legally binding. ‘This statement, though not neces- 
sary to support the compromise, is perfectly sound in 
law and in morals, because since the beginning of this 
action, and after three annual meetings, 97 per cent. of 
the stockholders holding 94 per cent. of the stock with 
full knowledge of the compromise, have elected to 
ratify the agreement by accepting and by retaining the 
regular semi-annual payments from the Central com- 
pany under the compromise. Such a ratification or 
the possibility of such a ratification pendente lite causes 
a Chancellor to stay his hand from interfering with 
the discretionary powers of the majority stockholders 
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(Foss vs. Harbottle, 2 Hare, 465 ; Burland vs. Karle, 
liii. ; Phosphate of Lime Co. vs. Green, cx., Appendix). 

Here there was and is neither fraud, nor oppression 
nor illegality; nor 7s any imputed to the vast majority 
of these stockholders who, declining to litigate, and 
choosing to avoid uncertainty and exercising their 
clear right of property are pursuing the general 
policy of the law, “‘ wt sit fines litium.” 

Except at its own option the Central Company is 
entitled to all possible benefit, at the risk of any pos- 
sible loss, by opening for judicial determination, in a 
suit of this character, the question as to the entire 
salvage. The Central Company is not bound to recog- 
nize the compromise in a suit in behalf of the Harlem 
Company that attacks the compromise 


(6) There is no proof that the pendency of the 
Hitchcock suit was unknown to any stockholder, but 
even if such be the fact, it is an immaterial fact. 


The refusal of the holders of less than 6 per cent. of 
the stock to agree with the holders of 94 per cent., and 
even the fact that some of the malcontents had brought 
suit were not facts that required the Directors to ask 
the 94 per cent. to reconsider their vote. 

The fact of the Hitchcock suit and its settlement 
were all entered on the Harlem Directors minutes (pp. 
477, 495, 499), and were matters of such importance 
that in absence of evidence to the contrary it is fair to 
assume that they were known to 97 per cent. of the 
stockholders who accepted payment of increased 
dividends with express notice of their source. “ If 
“any of the stockholders did not have knowledge, 
“<x «x * it was not because anything was concealed 
“from them. They had the means of knowledge with- 
“in reach; and the possession of such means of 
“ knowledge, is in equity the same as knowledge itself, 
“ City of New Albany vs. Burke, 11 Wall, 96” (Cak- 
vada Colonization Co. vs. Hays, 119 Fed., 202-208). 
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The Harlem Company held annual meetings 
(p. 89: Laws 1831" Ch. 263; 86): Since April, 
1900, there have been three annual meetings, at any 
one of which the plaintiff could have appealed to the 
stockholders on the grounds alleged in any one of 
these suits, and could have made them known to any 
stockholders who were ignorant thereof. 

We do not, however, concede it to be of the slightest 
consequence as to any issue in this case, whether at 
the time of the stockholders’ meeting in October, 1898, 
or at any later time, the Harlem stockholders did or 
did not know the facts with regard to the beginning or 
the defense or the settlement of the Hitchcock suit. 
Every Harlem stockholder was fully apprised by 
Cornelius Vanderbilt's circular notice of every material 
fact bearing on the situation as to the propriety or de- 
sirabilty of the compromise agreement. Every Har- 
lem stockholder had been informed as fully, and knew 
as much about the matter, as did Thomas Hitchcock. 
The circumstance that Mr. Hitchcock chose to litigate, 
while other stockholders did not so choose, had no 
bearing whatever on the merits of the compromise. 
The Hitchcock complaint alleged no facts that were 
not generally within the knowledge of the Harlem 
stockholders, or that were not fairly communicated by 
the circular to each and all of them (see Phosphate of 
Lime Co. vs. Green, Appendix cx). 


FOURTH. As to the unfairness of the 
agreement. 


Mr. Milburn asks the Court to look into the fairness 
of the contract, referring to the Gamble case, where 
he said, “the Court looked into the transaction to see 
“ whether it was a fair and equitable one.” 

This is a misapprehension of the Gamble case, 
where the Court looked into the transaction not to as- 
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certain its fairness, but to determine a question of 
law, viz., whether director Gamble had sold the works 
to his company at a price so excessive as to justify the 
inference of actual fraud drawn by the General Term 
from certain findings to which Mullins had ex- 
cepted as being unsupported by evidence (p. 100). 
Upon this question of law, the Court proceeded to 
search for evidence not of simple unfairness but of 
actual fraud, and it concluded its examination by the 
statement that fraud had not been shown (p. 105). 

But, already (p. 99), the Court lad laid down the 
rule which generally must govern such cases and which 
now is plainly applicable as follows : 

“Generally, the rule must be that in such cases the 
“will of the majority shall govern. The Court 
“would not be justified in interfering even in doubtful 
“‘ cases where the action of the majority might be sus- 
“ ceptible of different constructions. ‘To warrant the 
“ interposition of the Court in favor of the minority 
“ stockholders in a corporation or joint stock associa- 
“ tion as against the contemplated action of the major- 
‘ity, where such action is within the corporate powers 
“a case must be made out which plainly shows that such 
“ action is so far opposed to the true interests of the 
“ corporation itself as to lead to the clear inference that 
“no one thus acting could have been influenced by an 
“* honest desire to secure such interest, but that he must 
“have acted with the intent to subserve some outside 
“ purpose regardless of the consequences to the company 
“and in a manner inconsistent with its interests.” 


Under this rule, not one of Mr. Milburn’s objections 
to the compromise would be of consequence, for the 
compromise was voted by stockholders who were in 
doubt whether the company would not suffer a loss, 
and who desired to make it impossible for the company 
to suffer a loss amounting not only to the partial extent 
indicated by Mr. Milburn, but possibly to the entire 
salvage. It was their right to determine, and they did 
determine, how much of the possible gain the Harlem 
Company might best concede to make sure of a certain 
gain. No one can say even now that they acted against 
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Harlem interests so certainly “as to lead to the 
clear inference that no one thus acting could have been 
influenced by any honest desire to secure such interest.” 
Nothing less will answer Mr. Milburn’s purpose: 

Mr. Milburn’s attack upon the fairness of the agree- 
ment, of course, is an attack upon the validity of the 
act of the overwhelming majority who were stupid 
enough not to take the plaintiff's view as to the Har- 
lem interests. But as was acutely observed by Judge 
Van SycKEL in the Hodge case (Appendix, lix.), the 
majority certainly owed no more duty to the minority 
to take its view, than did the minority to take the 
view of the majority. The right of the majority to 
adopt and to enforce a policy according to its own view 
is a property right attaching to the ownership of a 
majority of the stock. As often happens, the vital 
distinction has been pointed out best by Sir Groras 
JESSEL, who said in Pender vs. Lushington (6 Ch. Div., 
1Oye 

“7 cannot deprive him of his property, though he 
‘“‘ may not make use of the property in the way I ap- 
‘prove. ‘This is really the question, because, if these 
“stockholders have a right of property, then I think 
“all the arguments which have been addressed to me 


“as to the motives which induced them to exercise it, 
* are entirely beside the question.” 


Then (after referring to a decision by MELLISH) the 
Master of the Rolls proceeded : 


“Tn other words, he |ME.uItsH, J.] admits a man 
“ may be actuated in giving his vote as stockholder by 
‘interests adverse to the interests of the company as 
“a whole. He may think it was for his particular 
“interest that a certain course may be taken which 
“may be, in the opinion of others, adverse to the 
“interests of the company as a whole; but he cannot 
“be restrained from giving his vote in what way he 
“ pleases, because he is influenced by that motive. 
« There is, if I may so say, no obligation on a share- 
«holder of a company to give his vote merely with a 
“view to what other people may consider the interests 
“of the company at large. He has a right, if he 
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“ thinks fit, to give his vote from motives or prompt- 
“ings of what he considers his own individual inter- 
“ ests. This being so, the arguments which have been 
“addressed to me, as to whether or not the votes 
‘‘ which were given would bring about the ruin of the 
“ company, or whether or not the motive was an im- 
*‘ proper one which induced these gentlemen to give 
“ their votes, or whether or not their conduct shows a 
“ want of appreciation of the principles on which this 
“company was founded appear to me to be wholly 
“immaterial.” 


The doctrine that in such cases the property rights 
of the company are to be administered according to the 
will of the majority of the stockholders, not of the 
Chancellor, has been last stated as follows in the case 
of Shaw vs. Davis (Appendix, Ixxxiii.) : 

“ Ifthe proposed lease.be not ultra vires or unlaw- 
“ful or fraudulent, no court, at the instance of a 
“minority stockholder, or at the instance of any one 
“else, has the power or the right to restrain the ma- 
‘jority from dealing with the property as they may 
“ deem most advantageous to their own interests. Any 
“ other doctrine would put it in the power of a single 
“ stockholder, owning but one share out of many 
“ hundreds, to transfer the entire management of a 
*‘ corporation to a court of equity, and would effectu- 
“ ally destroy the right of the owners of the property 
“ to lawfully control it themselves. It would make a 
“ court of equity practically the guardian, so to speak, 
“‘of such a corporation, and would substitute the 
* chancellor’s belief as to what contracts a corporation 
“ ought, as a matter of expediency, or policy, or busi- 
“ness venture, to make, instead of allowing such 
“ questions to be settled by the persons beneficially 
“interested in the property. No such arbitrary 
“or dangerous power has ever been claimed by 
‘any court, and, if laid claim to, it would 
“never be tolerated in a free government. The injunc- 
* tion granted on March 14, 1891, prohibited the mak- 
“ing of a lease upon the terms of 60 per cent. of the 
“ gross earnings, or any other lease, until the further 
* order of the court. 

* * * * * * * 

“ As the court had no power to decree a lease, so 

“it had no power to prescribe the terms of one. 
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It could prohibit the doing of an act wlira vires, ille- 
gal, or fraudulent. Beyond that it could not go. 
As no such act was before it, it did right in dissolv- 
ing the injunction, and in dismissing the bill. For 
the reasons we have given we will affirm the decree 
‘appealed from. Decree affirmed, with costs above 
‘* and below.” 


Under this general rule that the Courts have 
nothing to do with the internal management of cor- 
porations not amounting to actual fraud, wanton waste 
or illegality, is it not clear that the three particulars to 
which Mr. Milburn asks attention (see p. 69, ante) are 
not such as to justify judicial interference with the 
Harlem stockholders’ determination as to what was 
best for the Harlem Company ? 

The attack now made upon the fairness of the 
compromise in these three particulars, virtually, though 
not expressly, concedes, that otherwise the attack has 
failed. These three particular points really are three 
counts upon one indictment of the Harlem major- 
ity for having conceded to the Central more than they 
should have conceded, even though a compromise was 
to be made. But, surely, if, as we believe we have 
demonstrated, the difference between the two companies 
was a proper matter for bargain, the terms of the 
bargain were for negotiation by the parties and not 
by the Courts. As was said by the New Jersey Court 
of Errors in Berger vs. U. S. Steel (Appendix Iviii.) : 

“9d, The manner in which a duly authorized plan is 
“ to be carried through is part of the business of the 
“‘ corporation, and in the absence of fraud or bad faith, 
“is not the subject of judicial control to any greater 
“ extent than other business of the corporation. The 
“ Oourt cannot substitute its judgment for that of the 
“ directors and majority stockholders, and say that a 
“ less expensive plan could be successfully adopted.” 


Were this otherwise, the three points criticised 
by Mr. Milburn are points concerning which men 
might honestly first differ and afterwards agree. 
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(1) An exact division of the $420,000 annual inter- 
est salvage would have been $210,000. The actual 
allowance to the Harlem was $200,000, or $10,000 
less than one-half of the total salvage; (not $20,000 
less, as at least is suggested by Mr. Milburn). The 
annual sum conceded to the Harlem was two per cent. 
on its stock. One-half of the total interest salvage 
would have been two and one-tenth of one per cent. 
making the semi-annual payments one and one-twen- 
tieth of one per cent., an awkward sum. The circular 
called attention to this difference, and explained its 
reason. Upon such full explanation the stockholders 
approved this unequal division. This inequality in 
distribution of possible revenue amounts to an annual 
loss of only 5 cents for each Harlem share and an 
-annual gain of only 1 cent for each Central’share. To 
find therein the basis of a charge of bad faith requires 
the use of a moral microscope.* 

(2) The other two specifications are of matters which 
cannot develop before the year 2000, when, it is to be 
hoped, every actor in this controversy will be in astate 
of blessedness beyond disturbance by any question as 
to the refunding of the new bonds. Is it conceivable 
that in making such a final adjustment of all matters 
under the lease, any present actor was influenced by a 
fraudulent desire to give to the Central Company an 
unfair advantage after the end of one hundred years ? 
If the former specification of fraud involved the use of 
microscope, this one calls for a telescope. 

In assailing the compromise in its entire scope the 
plaintiff has given battle on a large scale. If that has 
been lost, its, fortune of war is not to be recovered 
by attack on these three minor positions. 


* Norz.—Mr. Trull computes that an aggregate loss of $20,000 
for 850 years equals $7,000,000. But, asalready observed, the an- 
nual loss would be only $10,000, reducing his aggregate one-half. 
Mr. Trull’s efforts to carry conviction by presenting aggregations 
covering periods transcending human experience suggest the for- 
tunes that theoretically, but never actually, are accumulated by 
investing every day the price of one cigar or of some similar minor 
indulgence; or the cost of the thirty-second nail in the horse’s 
shoe, the charge being one barley corn for the first nail and 
doubling with each successor (James vs. Morgan, 1 Lev.. 111, cited 
2 Lord Raymonp, 1165). If the lease were in perpetuity, and not 
merely for 850 years, Mr. Trull’s basis of computation would 
wholly disappear. 
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It may be observed, however, that in the complaint 
(Article XX.) the plaintiff has charged as a vice of the 
second supplementary contract a provision (Article 
Sixth, p. 231) which is exactly that of Article Fifth of 
the original lease (Complaint, folio 97): that the new 
Article Fifth constitutes a new restriction only so far 
as concerns the refunding of the new $12,000,000 
bonds ; that for all time the compromise has secured to 
the Harlem $200,000 annually in consideration of a 
similar perpetual annual concession of $220,000 to the 
Central Company; and that the only question under 
the last two specifications is as to a possible further 
salvage through raising or investing (as the case 
may be) $12,000,000 on terms better than 34 per 
cent. 

This question involves such a speculation as to 
the rate of money in 2000 A. D., as to transcend the 
scope of judicial inquiry, and asks the Referee to 
find that this provision finally settling this and all 
questions under the lease was inserted not for such 
purpose of final settlement, but to grab this possible 
inconsiderable gain of the far distant future. 

The bitterness of counsel’s grief and complaint over 
this wrong to posterity has its prototype only in Mark 
Twain’s grief on visiting the grave of bis ancestor 
Adam. If these are the only wrongs suffered by 
plaintiff, no case has been presented calling for a 
reversal of the sensible present day judgment of the 
vast majority of the Harlem stockholders. 


FEETH. As to the bond transactions. 


Upon this point Mr. Milburn has been so vague, 
frankly admitting his inability to formulate any 
charge, and the Referee has so clearly indicated his 
opinion that the bond transactions are immaterial that 
we see no reason to add anything to the discussion of 
the point in our principal brief (ante, pp. 18-21)-2 4-344 - 
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SIXTH. As to the transactions subse- 
quent to the stockholders’ meeting. 


The settlement of the Hitchcock suit, and the in- 
demnity on April 4th, 1900, are matters fully discussed 
and justified in our principal brief (ante, pp. 51-59). 

The compromise having been actually agreed to by 
everybody before November, 1898, and having, as we 
contend, then become legally binding, these subsequent 
transactions would have no retroactive effect unless (as 
we are sure they do not) they throw upon the prior 
transactions a light revealing a prior fraudulent pur- 
pose. On this point the decisions are clear. 

A similar charge in the J/etropolitan case was thus 
treated by Judge Van Brunt: 


“The conduct of the Metropolitan directors, after 
“ the making of the October agreements, is claimed to 
“be strong evidence of the fraudulent intent and bad 
“ faith with which these agreements were made. That 
“the procuring of the judgment in the People’s suit 
‘and also in the Superior Court, the adoption of the 
“merger agreement of November 14th, and its terms, 
“and the manner in which dividends were declared, 
“ was an attempt to use the forms of law to coerce the 
“ stockholders of the Metropolitan and New York 
“ companies into a ratification of the merger agreement 
“is to my mind certainly apparent, but these facts are 
“not sufficient to establish an original fraudulent 
“ intent. 

“ In order that a fraudulent intent in the original act 
“ may be deduced from subsequent acts they must be in- 
“ consistent with anything but a fraudulent intent orig- 
“inally, and not relate to any subsequent fraudulent in- 
“ tent ; because a fraudulent intent formed after an agree- 
“ ment has been executed and delivered, although formed 
“¢ for the purpose of aiding the carrying into effect the 
“* terms of the agreement, cannot relate back to the orig- 
“inal agreement. 

“ Great opposition to the October and November 
“agreements had been manifested by some of the 
“ stockholders, and the endeavor was made to crush 
“out this opposition, but these efforts by no means 
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“implied that any improper purpose was indulged 
£4 Ee the time of the making of the agreements them- 
“¢ selves.” 


This is in harmony with the opinion of the Court 
in Hardmann vs. Bowen (89 N. Y., 196-200) : 


“Tf the assignment was valid in creation, having 
“been honestly and properly executed and delivered, 
“no subsequent illegal acts, either of omission or com- 
“ mission, can in any manner invalidate it.” 


Settlements of actions such as the Hitchcock suit 
are entirely legitimate, and. stockholders desiring to 
prevent such settlement should make themselves par- 
ties to the litigation (Cook on Corporations, § 748 ; 
Hirshfeld vs. Fitzgerald, 157 N. Y., 166). 


Finally, it should be observed that these acts of 
the directors with regard to the Hitchcock com- 
promise and the indemnity not only have no legal 
effect retroactively so as to impair the compro- 
mise agreement theretofore adopted by stockholders— 
even though in some undefined way such acts per se 
might indicate bad faith at the time when done—but a 
Jortiori such acts of directors cannot impair the effect 
of the subsequent ratification by the stockholders in re- 
ceiving their dividends under the compromise agree- 
ment. As heretofore we have pointed out, this subse- 
quent ratification of the stockholders would of itself 
operate to bind the corporation even though there 
had been no effective vote at the stockholders’ meet- 
ing, and no subsequent act by the directors. 


Having considered and as we believe having answered 
every point suggested by Mr. Milburn, we respectfully 


submit that upon the case as finally presented, the 
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charges against the directors are unfounded, and being 
unfounded, “ they are entitled to the benefit of a vindi- 
“ cation” (see 34 Fed. Rep., 179); and the defendants 
are entitled to judgment dismissing the complaint upon 
the merits. 
February 9, 1904. 
Wituiam B, Horneiower. | 
Francis LynpDE STETSON. 
Frank Loomis. 
Henry B. ANDERSON. 
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Metropolitan Elevated Ry. Co. v. Man- 
hattan Elevated Ry. Co. 


N. Y. Common Pleas, Special Term: April, 1884.] 


[The following extended extracts from this elaborate 
opinion, covering 155 printed pages, contain all of the 
parts of the opinion that seem material to the present 
ease. The omitted parts concern principally (a) the 
point as to the directors’ power to lease, which, 
though denied by Judge Van Brunt, was sustained in 
the Beveridge case (112 N. Y.1), and (4) the point 
that the action of boards containing common directors 
was voidable irrespective of the fact that such 
directors did not actually attend the meeting or 
participate in the vote. As observed by Judge Van 
Brunt himself (Beers v. WV. Y. Life Ins. Co. 66 
Hun, 85; Nathan v. Whitehill, 67 Hun, 399), this 
theory ‘‘seems to have been exploded by the decision 
“of the Court of Appeals in the case of Gamble 
“4, Queens Co. Water Works Co. (128 N. Y. 91).” 
Otherwise, the opinion has been unchallenged, and, 
as stated by Judge Daty at the close of the case, 
was accepted as a correct exposition of the law. 
Its unique parallelism to the present case justifies 
careful consideration of this opinion of the present 
Presiding Justice of the Appellate Division in the 
First Department. ] 


Van Brunt, J.—[After stating the facts. ]— 

This action is brought by the Metropolitan Railway 
Company, to set aside the agreements of October 22d, 
1881, upon the following grounds : 


Ist. Because the Metropolitan directors had no 
power to modify the original leases and tripartite 


agreement of May 30th, 1879, without the consent of 


Pp 


the shareholders. 
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2d. Because three of the Metropolitan directors 
were, at the time of the making of the October agree- 
nents, also directors of the Manhattan company--one 
of the contracting parties, whose interests were an- 
tagonistic to those of the Metropolitan company. 

3d. Because the personal interests of several of the 
Metropolitan directors were opposed to those of that 
company. 

4th. Because of the actual fraud upon the part of 
certain Metropolitan directors, who entered into a 
scheme to benefit themselves at the expense of their 
corporation. 


The defendants admit that the October agreements 
were not assented to by the stockholders of the Metro- 
politan company, and claim that such assent was not 
at all necessary to the validity of the contract. They 
further admit that three of the Metropolitan directors 
were also, at the time of the making of the October 
agreements, directors of the Manhattan company, but 
they deny that this circumstance in any way invalidated 
the action taken. They deny that the personal in- 
terests of any of the Metropolitan directors were op- 
posed to those of that company; and they also deny 
that there was any actual fraud; and aver that the 
agreements of October, 1881, were for the best in- 
terests of all the parties concerned, and that they pre- 
sented the only solution of the difficulties and em- 
barrassments which surrounded the elevated railway 
system, in the summer and fall of 1881. 


The next preliminary objection is, that the October 
agreements have never been disaflirmed by the stock- 
holders of the Metropolitan company in any way, nor 
even by the directors, by any direct vote. 


If the directors had no authority to make the Octo- 
ber agreements without the consent of the stock- 
holders, then certainly no expression of dissent was 
necessary by the stockholders, because the agreements + 
were void unless ratified by the stockholders, or con- 
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firmed by action upon the part of the stockholders 
which amounted to ratification. 

But if it is sought to set aside these agreements because 
of the fraud, either actual or constructive, then the con- 
tract is a voidable one, and due diligence must be used in 
electing to avoidit. What constitutes due diligence neces- 
sarily depends upon the facts of each particular case. 

* * * * * * 

It is now necessary to consider the grounds upon 
which the plaintiff claims relief. 

The questions of law involved are of the greatest 
importance to the community at large, to the innumer- 
able trading corporations with which our country is 
filled, and to such of our citizens as hold the shares of 
stock of such corporations. The respective rights, 
duties and obligations of both directors and share- 
holders in these corporations must be determined, un- 
aided by any authoritative adjudications in our own 
state upon the subject. 

Before, however, considering the legal questions 
presented, I shall endeavor to dispose of the only 
question cf fact presented by the evidence, which 
bears, in any degree, upon the right of the plaintiff to 
relief ; and that is: 

Was there any actual fraud upon the part of the 
Metropolitan directors; and did they enter into a 
scheme to benefit themselves at the expense of their 
corporation ? 

Upon the evidence in this case, Iam clearly of the 
opinion that no charge of fraud can be sustained. In 
view of the elaborate arguments which have been ad- 
vanced by the counsel for the plaintiff in this case, in 
support of an affirmative answer to this question, and 
their evident belief that they have established their 
right to such answer, it is necessary that I should con- 
sider the various points raised by them, somewhat in 
detail. 

Upon an examination of the evidence in this case, and 
the arguinents of counsel thereon, 1 have had forced 
upon my mind the conclusion, that their belief in the 
verity of theer position was brought about by asking them- 
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selves the question: “ Can any good thing come out of 
Nazareth ?” by imputing bad motives when the moving 
cause may have been good ; by considering past transac- 
tions by the light and knowledge which subsequent events 
have developed ; by taking that view of the future of 
these properties, whether supported most strongly by the 
evidence or not, which best accords with their desires, 
rather than by according to the defendants the right of a 
different judgment which they might in good faith enter- 
tain, than by placing themselves in the position of the 
defendants with no knowledge of the future, than by vim- 
puting good motives and meeting the question with the 
idea that the directors of the Metropolitan company in- 
tended to do their duty by that corporation. 
* * * * 


Se 
“ 


* 


It may be said that Mr. Field, who was also inter- 
ested in the Manhattan company, carried this settle- 
ment through the New York board. He andoubtedly - 
urged it; but that the other directors were under his 
influence, or that they subserved any other purpose 
than the interest of their company, is not by any means 
shown, but upon the contrary, the evidence shows 
that the proposition was vigorously canvassed and 
finally approved as the best solution of existing con- 
troversies, by men unbiased by any adverse interest. 

Much has been said about that bugbear of the 
$13,000,000 claim. This claim may have no foundation ; 
it may be frivolous. As to this, [ do not express any 
opinion, but respectuble counsel had given it their sane- 
tion and it was a good thing to get it out of the way. Lt 
might have given trouble when least expected, and that it 
had no foundation in law, in the opinion of the eminent 
counsel for the plaintiff, does not alter the fact that it 
was very desirable to dispose of it if possible. 

I have had brought under my notice a case which il- 
lustrates how dangerous it is to leave outstanding a 
claim which is declared without foundation by the 
most eminent counsel. 

Not very many years ago, a suit was to be begun 
to have actual partition of certain real estate in this 
city, amongst the numerous tenants in common. It 
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being avery important action, and as it would in- 
volve the title to a very large and valuable property, 
the most eminent counsel then at the New York bar 
was retained to supervise the proceeding. During 
the preparation of the complaint, a question arose as to 
whether it would not be desirable to make a person, who 
had been appointed as assignee in bankruptcy in 1841 of 
a party through whom an interest in the property 
descended, a party, to save all question. The attorneys 
favored it, although they were of the opinion that such 
assignee had no interest, upon the ground that it was 
best to make any or everybody a party in a par- 
tition suit, who not only could have or by the slightest 
possibility could claim to have, any interest ; the 
eminent counsel examined the question and was firmly 
convinced that any claim by the assignee would be of 
the most frivolous character, and the attorneys press- 
ing the view that it was best anyhow to make this 
assignee a party, to save all question, the eminent 
counsel declared that he would retire from the case if 
any such unnecessary parties were made defendants. 
The assignee in bankruptcy was not made a party. The 
action went on, the property was partitioned, a large 
amount of it sold, title taken, upon the eminent coun- 
sel’s opinion as to the regularity of the proceedings. 
Some time afterwards the Court of Appeals decided 
that by the assignment in bankruptcy in 1841, the 
whole title to that share in the real estate, claimed 
through the bankrupt, had passed to the assignee, and, 
as a result, the title to the whole of the property par- 
titioned was defective. 

I therefore say, that no matter what any lawyer's 
opinion may be as to the invalidity of a claim of the 
character of the $13,000,000 claim, no matter how frivol- 
ous in the opinion of some it may be, it is no evidence of 
Sraud that its existence was recognized in this settlement. 
That this claim, of itself, was the moving cause of 
the reduction in the rentals to be paid to the companies 
by the Manhattan, cannot, I think, with verity be as- 
serted ; or that it was a very potent factor in determin- 
ing the terms of the new arrangement; but that it was 
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thought advisable to get rid of that claim, and that it 
was taken into consideration with the many other 
things necessary to a determination as to the advisa- 
bility of any particular action, is undoubtedly true. 

* * * * * * 

The conduct of the Metropolitan directors, after the 
making of the October agreements, is claimed to be 
strong evidence of the fraudulent intent and bad faith 
with which these agreements were made. That the 
procuring of the judgment in the People’s suit and also 
in the Superior Court, the adoption of the merger 
agreement of November 14th, and its terms, and the 
manner in which dividends were declared, was an at- 
tempt to use the forms of law to coerce the stockholders 
of the Metropolitan and New York companies into a 
ratification of the merger agreement is to my mind 
certainly apparent, but these facts are not sufficient to 
establish an original fraudulent intent. | 

In order that a fraudulent intent in the original act 
may be deduced from subsequent acts they must be in- 
consistent with anything but a frauduient intent orig- 
inally, and not relate to any subsequent fraudulent in- 
tent; because a fraudulent intent formed after an 
agreement has been executed and delivered, although 
formed for the purpose of aiding the carrying into effect 
the terms of the agreement, cannot relate back to the 
original agreement. 

Great opposition to the October and November 
agreements had been manifested by some of the stock- 
holders, and the endeavor was made to crush out this 
opposition, but these efforts by no means implied that 
any improper purpose was indulged in at the time of 
the making of the agreements themselves. 

The absence of Mr. Connor, and the non-prodaction 
of the books, are to my mind a very suspicious cir- 
cumstance; and were it not for the rule laid down in 
Bleecker v. Johnston (69 N. Y. 809), L should neces- 
sarily conclude that their absence justified the strongest 
inference to be indulged in against the defendants. 
But as this rule is held by the court, in that case, 
oaly to apply to cases where it is shown that a party 


METROPOLITAN EL. RY. CO. V. MANHATTAN EL. RY. CO. VII 


has resorted to improper means to get or keep wit- 
nesses away from the trial, my own opinion must con- 
form. Although we may imagine a great many things in 
connection with this matter, yet unless our deductions 
are supported by some evideuce, they cannot form the 
foundation of a legal judgment. 

There are other minor points which have been urged 
by counsel upon this question ; but this opinion has 
already grown to such an inordinate length, that I am 
warned to take up no more ti:me or space in the dis- 
cussion of this point. 


The next question to be considereidl is — 

Had the Metropolitan directors the power to modify 
the original leases and tripartite agreement of May 
20th, 1879, without the consent of the shareholders ? 

In the disposition of this important question, [ am 
but little aided by any authorities in the courts of this 
state or of the United States. 

It is true that Mr. Justice BLaTcHrorp, in the 
United States Circuit Court, in the case of Mlagg, 
held that these October agreements were valid, upon 
the authority of Hoyt v. Thompson (19 N. Y. 207), 
and McCullough v. Moss (5 Denio 566); and that 
the General Term of this Department sustained the 
same in the case of Content (26 Hun 82), upon the 
ground that the October agreements were nothing 
more than a compromise and adjustment of claims 
which the Metropolitan and New York companies held 
against the Manhattan, and that the boards of directors 
having charge of the management of the affairs of a 
corporation, can always exercise this power of adjust- 
ment in the administration of the affairs of their 
corporation. The weight to be given to the decision by 
Mr. Justice BLatcurorD has been much shaken by 
opinions given in our own Courts; anc the ground 
upon which the decision of the Content case was 
based does not seem to be relied upon by the counsel 


for the defendants in the case at bar, although the 


case is presented as an authority in their favor. If 
the October agreements are to be held to be simply as 
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a compromise and adjustment of an existing claim, 
then [ am clearly of the opinion that the board of 
directors of the Metropolitan Company, without the 
assent of its stockholders, had the power to make 
them, within the principal involvei in the case of 
Hoyt v. Thompson (19 N. Y. 207). But, in my 
opinion, these agreements are not susceptible of any 
such limitation. They are rather new agreements 
radically modifying and changing previous agreements, 
which for the purposes of the discussion in the present 
view, if must be conceded the directors of the 
Metropolitan Company had no power to make without 
the consent of the shareholders, and as to all the 
terms and provisions of which such shareholders 
had been consulted, and to which they had given their 
assent. It appears to necessarily follow that, if 
the directors have no power to lease without the 
assent of the shareholders, such shareholders might 
determine the terms and conditions of the lease to be 
given. If their consent is necessary, it must be because 
they are to be consulted as to the advisability and 
desirability of leasing their property, and that ques- 
tion depends almost always upon the terms and con- 
ditions of the lease proposed. Therefore, how can 
they intelligently act unless they know what is to be 
done? They might give their assent to a lease upon 
certain terms, and refuse it upon other conditions. 
The stockholders could, if they choose, give a power to 
lense to their directors, leaving the latter to determine 
the terms and conditions ; but that was not done in 
respect to the agreements and leases of May 20th, 
1879. The stockholders approved of these instruments 
after they were executed and after they had been read 
and considered. They consented to lease upon those 
terms and no other, and to say, that if the board of 
directors had no original power to lease they could, 
whenever they thought the exigency or the situation 
required, radically change and alter the terms and con- 
ditions of a lease granted by authority of shareholders, 
would be to deprive the shareholders of intelligent 
action. 
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If these agreements had merely been a settlement of 
existing claims due, or about speedily to become due, 
they might be considered as mere compromise agree- 
ments, but when they change in many substantial par- 
ticulars the leases of May 20th, 1879, and that, too, for 
a period of over nine hundred years, I cannot see how 
they can be called mere compromise agreements. 

* * * * * 

There is no question, but that admitting that a 
board of directors alone have no power to lease the 
property of their corporation, if such lease is exe- 
cuted by the directors without the assent of the stock- 
holders, such stockholders may accept the lease or re- 
pudiate it; and that if they allow the parties to the 
lease to go on under the lease without any action being 
taken in respect thereto, within a reasonable time, they 
will be held to have acquiesced in the lease and ratified 
it. Therefore, conceding that the corporation has the 
power to lease, when the action is taken and the stock- 
holders have acquiesced, no third party can raise the 
objection that the stockholders have not formally 
assented. . 

* * * * * 

This brings me to the consideration of the remain- 
ing question : 

Were the agreements voidable at the option of the 
Metropolitan company, because three of its directors 
were also directors of the Manhattan company ; or be- 
cause Metropolitan directors held also stock in the 
Manhattan company ? 

In considering this question, it must be conceded at 
the outset that the interests of the Manhattan company 
were directly antagonistic to those of the Metropolitan 
company. 

In the negotiations which resulted in the October 
agreements, it was for the interest of the Manhattan 
company to get as large a reduction of rental as pos- 
sible; and it was the interest of the Metropolitan com- 
pany to secure as advantageous terms as the Manhat- 
tan company could comply with, and a similar interest 
pertained to the New York company; but it was to 
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the interest of neither to secure such terms as would 
bring about again the disasters under which the whole 
elevated system was then suffering. 

Three propositions are urged in answer to the claim 
of the plaintiff, that the conflicting interests rendered 
the October agreements voidable. The first is, that 
although conflicting interests may disqualify an agent, 
strictly so called, from acting, that this rule does not 
apply to trading corporations, so many of whom 
have common directors. Secondly, if such conflicting 
interest induces any incapacity, it is not fatal to the 
agreement, if such agreement can be proven just and 
fair ; and thirdly, that if any of the directors were dis- 
qualified because of an adverse interest, enough voted 
for the adoption of the agreement who were not dis- 
qualified, to have carried the measure, even if all the 
disqualified directors had voted no. 

It will not be denied, I imagine, that as between . 
natural persons, where an agent or trustee has a per- 
sonal interest opposed to that of the principal, or where 
aman actsas agent of both parties to the contract, 
althongh he may have no personal interest on either 
side, the principal or cestuc que trust may avoid the con- 
tract at will, even if there be no actual fraud or damage. 

It was intimated, that although this rale was so 
stringent as to purchases and sales, yet thatit was not 
applied with the same rigor to other contracts. I have 
failed to find any foundation for this distinction either 
upon principle or authority. /é may be true that most 
of the adjudicated cases have arisen in reference to 
purchases and sales, but no distinction has been made by 
any court between contracts of this nature and any others, 
which were tainted with the same infirmity. There rs 
no reason for any such limitation, and I do not find that 


it has ever beeu attempted to be enforced. 
* * * * * * 


Reference is further made to the language used in 
Angell & Ames on Corporations § 233, which is as fol- 
lows : 


“ By the common law, and by the Civil Code, too, as 
a corporation aggregate may contract with persons who 
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are not members, so it may contract with persons who 
are members of it; and the contract is not on this 
account invalid; a member of a corporation contract- 
ing with it being regarded, as to that contract, a 
stranger. Hence, a vote of the corporation affecting a 
contract between it and a member cannot bind the 
member without his assent to it. And though the 
member of the corporation be also one of the trustees 
of the corporation, it would seem that this would not 
incapacitate him from contracting with it; but he may 
recover against the corporation for his services ren- 
dered under a contract with the other trustees, in a 
case where there is no evidence of such gross partiality 
in the contract as amounts to fraud. And where the 
members of three distinct corporations were the same, 
yet, in Zhe Proprietors of the Canal Bridge v. Gordon 
(1 Pick. 297), it was held by the Supreme Court of 
Massachusetts, that contracts between the several cor- 
porations were valid, and might even be implied from 
corporate acts. 
* * * * * * 


The language used by the court in its own opinion 
in Twin Lick Oil Co. v. Marbury (91 U. 8. 587) seems, Tm Lick on 


> Co.v. Marbury. 
certainly, to sustain the views of the learned counsel 


for the defendants upon this point. The court says: 


“ That a director of a joint-stock corporation occu- 
pies one of those fiduciary relations where his dealings 
with the subject-matter of his trust or agency, and 
with the beneficiary or party whose interest is confided 
to his care, is viewed with jealousy by the courts 
* * * is a doctrine founded on the soundest moral- 
ity, and which has received the clearest recognition in 
this court and in others (Koehler v. Black River Falls 
Iron Co., 2, Black. 715; Drury v. Cross; 7 Wall. 299; 
Luxemberg R. R. Co. v. Maquay, 25 Beav. 586; The 
Cumberland Coal ce. v. Sherman, 30 Barb. 553 ; 16 
Mid. 456). The general doctrine, however, in regari| 
to contracts of this class is, not that they are abso- 
lutely void, but that they are voidable at the election 
of the party whose interest has been so. represented by 
the party claiming under it. We say, this is the 
general rule ; for there may be cases where such con- 
tracts would be void ab initio ; as when an agent to sell 
buys of himself, and by his power of attorney conveys 
to himself that which he was authorized to sell. But, 
even here, acts which amount to a ratification by the 
principal may validate the sale, 
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‘The present case is not one of that class. While it 
is true that the defendant, as a director of the corpo- 
ration, was bound by all those rules of conscientious 
fairness which courts of equity have imposed as the 
guides for dealing in such cases, it cannot be main- 
tained that any rule forbids one director among several 
from loaning money to the corporation when the 
money is needed, and the transaction is open and other- 
wise free from blame. No adjudged case has gone so 
far as this. Such a doctrine, while it would afford 
little protection to the corporation against actual fraud 
or oppression, would deprive it of the aid of those most 
interested in giving aid judiciously, and best qualitied 
to judge of the necessity of that aid, and of the extent 
to which it may safely be given. 

“There are in such a transaction three distinct 
parties whose interest is affected by it; namely, the 
lender, the corporation, and the stockholders of the 
corporation. 

“The directors are the officers or agents of the cor- 
poration, and represent the interests of that abstract — 
legal entity, and of those who own the shares of its 
stock. One of the objects of creating a corporation by 
law, is to enable it to make contracts; and these con- 
tracts may be made with its stockholders as well as 
with others. In some classes of coporations, as in 
mutual insurance companies, the main object of the 
act of incorporation is to enable the company to make 
contracts with its stockholders, or with persons who 
become stockholders by the very act of making the 
contract of insurance. It is very true, that as a stock- 
holder, in making a contract of any kind with the cor- 
poration of which he is a member, is in some sense 
dealing with a creature of which he is a part, and 
holds a common interest with the other stockholders, 
who, with him, constitute the whole of that artificial 
entity, he is properly held to a larger measure of candor 
and good faith than if he were not a stockholder. 
So, when the lender is a director, charged, with others, 
with the control and management of the affairs of the 
corporation, representing in this regard the aggregated 
interest of all the stockholders, his obligation if he 
becomes a party to a contract with the company, to 
candor and fair dealing, is increased in the precise 
degree that his representative character has given him 
power and control derived from the confidence reposed 
in him by the stockholders who appointed him their 
agent. If he should be a sole director, or one of a 
smaller number vested with certain powers, this obli- 
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gation would be still stronger, and his acts subject to 
more severe scrutiny, and their validity determined by 
more rigid principles of morality and freedom from 
motives of selfishness. All this falls far short, how- 
ever, of holding that no such contract can be made 
which will be valid; and we entertain no doubt that 
the defendant in this case could make a loan of money 
to the company ; and, as we have already said that the 
evidence shows it to have been an honest transaction, 
for the benefit of the corporation and its shareholders, 
both in the rate of interest and in the security taken, 
we think it was valid originally, whether lable to be 
avoided afterwards by the company or not.” 


But I think that a careful examination of this case 
will show that the learned court’s language was in- 
tended to show that such a contract was not abso- 
lutely void, so as not under any circumstances to afford 
the basis for future action or subsequent rights. 
The last clause of the language above quoted seems 
clearly to indicate this, which is: ‘“ We think it 
was valid originally, whether liable to be avoided 
afterwards by the company or not.” In 
other words, it was valid at law, but subject to avoid- 
ance in equity by the company, if such right was ex- 
ercised within a reasonable time ; and the sale in that 
case was upheld expressly upon the ground of laches. 
One of the grounds upon which it was sought to set 
aside the sale was because of certain declarations 
made by the defendant that he only designed to 
purchase the property for the benefit of all or a part 
of the shareholders ; and the court says: 


“ But we need not decide whether any of these declar- 
ations raised a legal obligation to do so or not, nor 
whether, without such declarations, the sale and deed 
were voidable at the election of the complainant—a pro- 
position which is entitled to more consideration, resting 
solely on the fiduciary relations of the defendant to 
the plaintiff, than on the evidence in this case of the 
declarations alluded to. We need not decide either 
of these propositions, because plaintiff comes too late 
with the offer to avoid the sale.” 


This language is entirely consistent with the view 
that the court did consider such contracts, although 
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valid at law, voidable in equity at the option of the 
corporation, and the decision, as above stated, is put 
distinctly upon the ground of laches. This case, there- 
fore, decides nothing whatever which is in any respect 
in hostility to the rule as laid down by the decisions 
in the courts of our own state. The learned court, in 
its language referring to the fact that a contract to 
repay money loaned made by a corporation with one 
of its directors, has been held to be valid, seems to 
have overlooked the fact, that in any event sucha 
contract could not be repudiated by the corporation 
without the return of the money received 
by it, and, therefore, the result would be 
precisely the same if the transaction was open 
and free from blame, whether the contract 
was held to be voidable or binding, as the corporation 
could not disaffirm without returning the money loaned 
to it, and this seems to be the foundation of those cases 
holding such contracts valid. 

I think, therefore, that the undoubted rule of law in 
this State is, that every contract entered into by a 
director with his corporation may be avoided BY THE 
CORPORATION wethin a reasonable time, wrrespective of the 
merits of the contract itself. 

But we are asked, does this disability extend to the 
case of a contract between two corporations, some of 
whose directors hold that office in each corporation ? 

I can see no difference in principle between the cause 
of a director contracting with his corporation and that 
of directors of one corporation contracting with them- 
selves as directors of another corporation. The evils 
to be avoided are the same; the temptations to a breach 
of trust are the same; the want of independent action 
exists, and the divided allegiance is just as apparent. 
The fact that there is no such distinction is expressly 
stated in the case of Wallace v. Long Island BR. 2. Co. 
(12 Hun 460, 464). The court says : 

“ The rule that persons acting in a fiduciary capacity 
shall not, directly or indirectly, make any profit by 
means of such acts, or be interested in contracts made 
by their principals, undoubtedly applies to directors of 
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corporations. It is a valuable principle, and ought not 
to be impaired by any subtle or refined distinctions. 
Still, the mere fact that the same ‘persons were 
directors of the corporation which made the lease, and 
of that which took it, is not of itself sufficient 
to avoid the contract at the instance of one or 
more stockholders, against the will of the corporation. 
That fact alone might entitle either corporation to avoid 
the lease, but I apprehend it does not give that right to a 
stockholder.” 


The principle is here recognized that the majority 
of the shareholders may ratify a lease made by the 
directors, and that a minority cannot disafirm. That, 
therefore, it must be the majority of the shareholders 
acting through the corporation who repudiate, and no 
shareholder has the power to exercise that right 
against the will of the majority. 

* % * * * * 


Booth v. 
The case of Booth v. Robinson (55 Md, 419), it is Robs 


claimed also decides that a contract is not voidable 
between corporations because of common directors. 
That case was an action brought by the stockholders 
of a corporation against some of its directors who 
were common directors in another corporation, upon 
an allegation that they, with an intent to cripple 
the corporation in which the plaintiffs were stock- 
holders, made certain arrangements with another 
corporation in which they were directors, and in 
which the plaintiffs were not stockholders. The cor- 
porations were made parties defendant upon an allega- 
tion that these directors had control of the corpora- 
tions, and by means of that control they could frus- 
trate and defeat any attempt to induce the corporation 
to take action for the redress of the wrongs alleged. 
The court in that case says: 


“In these cases the proper and primary party to 
complain and call the directors to an account in a 
‘court of equity for fraud or breaches of trust in the 
management of the affairs of the corporation, is the 
corporation itself, because the duty is owing and the 
wrong is done directly to the corporation ‘and only 
indirectly to the shareholders ; and, therefore, to ena- 
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ble a shareholder, either for himself alone, or for him- 
self and others, to maintain a bill against directors for 
such fraud or breaches of trust, he must allege and 
show not only the violations of duty or breaches of 
trust on the part of the directors, but that he as a 
stockholder had been damnified thereby, and that the 
corporation has failed or refused to take the proper 
legal steps for the redress of the wrong.” 


The nature of the action, it will thus be seen was 
entirely different from that which is now before the 
court. It was an attempt upon the part of stock- 
holders to assert their individual rights independent of 
the corporation, upon the ground of absolute fraud and 
mismanagement of the affairs of the corporation by cer- 
tain of its directors. The fact that these directors held 
also the same offices in the other company, had nothing 
whatever to do with the cause of action involved, be- 
cause independent of that fact a cause of action existed, 
if such fraud and gross mismanagement were shown. | 
It is clearly stated in that case that the fraud must be 
proven, and that mere indiscretion, want of skill or 
deceit or mistake of judgment in the conduct of the 
affairs of the corporation affords no ground of personal 
liability on the part of directors. The court, there- 
fore, says that two directors representing both corpora- 
tions, this fact alone, while it should subject their con- 
duct to rigid scrutiny by the court, does not afford 
ground of presumption against the legality and fair- 
ness of the dealings and transactions between 
the two companies. In other words, that upon the 
issue of fraud—actual fraud and gross mismanage- 
ment, the fact that these two directors had conflicting 
interests would be considered in determining that 
issue, and nothing else was meant by the court in the 
use of this language. The court then goes on and says : 


“The two companies were certainly competent to 
contract the one with the other, and the two directors 
whose conduct is in question were interested in both 
companies, and by their relation to and official position 
in them, they owed duties and were bound to be faith- 
ful alike to both; therefore, while acting within the 
scope of the affairs delegated to them by the stock- 
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holders of the corporation, there is no presumption of 
illegality or unfairness in their dealings and transac- 
tions as between the two companies. They were the 
chosen agents of both, and to be successful in any 
attempt to impeach the validity of their acts, with a 
view of making them personally responsible either to the 
corporation or to the stockholders, there must be dis- 
tinct charges of misconduct fully supported by proof ” 
(Adams Mining Co. v. Senter, 26 Mich. 73 ; United 
States Rolling Stok Co. v. Atlantic and Great Western 
Lf. Co. 34 Ohio St., 450). 


Thus it will be seen that the court, in the use of 
this language, had in mind only the fact, that in order 
to make trustees personally responsible, it was necessary 
to prove actual misconduct, and that the mere fact that 
some of the directors of the two contracting corpora- 
tions were common directors, did not necessarily es- 
tablish that proposition. It must be fully supported 
by proof. And in support of this proposition, are 
cited the cases to which reference has previously been 
had—the one of which referred to the fact that an 
agent might act for both parties where his agency 
was known and his action approved, and the other 
that the mere fact that two contracting corporations 
had common directors did not make their contract void 
in law but semply voidable in equity, which right might 
be lost by lapse of time. 

Therefore, all that seems to be established by the 
case above cited is that in order to hold directors per- 
sonally responsible, affirmative proof of fraud, abso- 
lute fraud, is requisite. The power of corporations 
having common directors to loan and borrow money 
one from the other, and to give and to receive security 
therefor, is recognized and upheld, the court, however, 
not referring to the fact that such contracts, although 
voidable in equity, cannot be repudiated without the 
return of the money borrowed, and, therefore, the con- 
tract is allowed to stand, as there can be no object in 
entertaining an action for rescission, the borrower hay- 
ing a right upon tender of the money received to get 
its securities back without the intervention of a court 
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of equity, which is all the relief a court of equity can 
give. ° 

These cases, therefore, cannot be held to overcome the 
adjudications of our own state, nor should they be held 
to have, in the slightest degree, shaken a principle so 
deeply imbedded in the rules governing the action of 
trustees with cestuis que trust. In none of the cases 
has there been any attempt, as furas I have been able 
to discover, to distinguish between the disqualification 
of interest, as applicable to contracts between a di- 
rector and his corporation, and such disqualification 
as applicable to contracts made between two corpora- 
tions having common directors, they being treated 
as resting uponthe same basis. It seems to me that 
it has been conclusively shown by the authorities, both 
in England and this state, that any contract which 
may be entered into between a corporation with one of 
its directors 7s voidable at the option of the corpora- 
tion, although it may be entirely valid at law. 

* * * * * * 

Itis urged against this rule that if common directors 
are disqualified from acting, so are common sharehold- 
ers incompetent to ratify agreements between their 
companies, and that the holder of one share of stock 
in each of the companies could prevent any action at a 
shareholders’ meeting relating to the two companies, 
no matter how advantageous such action might seem 
to the holders of every other share of stock. I do not 
say that the disqualification extends to a shareholder. 
I can see no reason why it should. The disability rests 
entirely upon the fiduciary relationship. A share- 
holder is trustee for nobody; he has only his own in- 
terests to look after as such shareholder, closely con- 
nected as they undoubtedly are in practice with the 
interests of the other shareholders, but he holds no 
such fiduciary relation to the corporation as pertains to 
the office of director, and I think that it is carrying the 
rule to a much greater length than the reasons which 
have g:ven it existence require, and in this respect the 
New Hampshire case of Pearson v. Concord Railway, 
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extends the disqualification too far and beyond all 
reason. 
* * * * * * 

I have, therefore, been led to the conclusion that the 
directors had no power to modify the leases of May 
20th, 1879, in the manner that they did by the October 
agreements, without the assent of the stockholders ; 
and that even if they had such power, the presence of 
directors in the Metropolitan board, who were also 
directors of the Manhattan company at the time of the 
adoption of these October agreements, gave either 
company the right, in equity, to repudiate those con- 
tracts within a reasonable time, although the contracts 
may have been perfectly valid at law. 

The Metropolitan company certainly did repudiate 
these agreements within a reasonable time, having 
commenced this action within one month after the 
shareholders of that company had an opportunity to 
elect a new board of electors, who could take action 
in the matter. 

The plaintiff, therefore, is entitled to a judgment re- 
lieving all the parties in this acticn from the October 
agreements, upon making such restitution as is sug- 
gested in a former portion of this opinion. 

It has been said that this conclusion, if reached, 
would cause great confusion and conflict of interest 
among a vast number of railroads in this country, so 
many of whom have common directors and also traffic 
arrangements with each other. This evil is not so 
great by any means as has been depicted. Agreements 
of this character are not void, but simply voidable, and 
if the corporation wishes to avoid them, as has been 
shown, it must act within a reasonable time. If the 
shareholders are dissatisfied with the acts of their di- 
rectors, they must repudiate them unthin a reasonable 
time, which in most cases would be held to mean at 
the next meeting for the election of directors, when 
they can elect a new board, who can take the neces- 
sary action to annul the voidable contract; and it 
must, therefore, be the dissatisfaction of the majority 
of the shareholders, and not that of a minority, which 
can call the power into operation. If the shareholders 
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renew the terms of office of the directors who have made 
the voidable contract, or if they take no action showing 
plainly their dissent, the contract will become binding 
by acquiescence. As in most corporations boards of 
directors are elected by the shareholders annually, the 
right to annul can seldom exist for more than one year. 
Thus it will be seen that there can be but few cases wm 
which the decision of these questions can affect past 
action, whatever influence it may have in shaping the 
proceedings of trading corporations hereafter. 


BEVERIDGE V. NEW YORK EL. R. R. CO. XXI 


[112 N. Y. 1, 27.] 


Beveridge v. New York Elevated Railroad 
Company. 


Ghey wo 

The next step brings us, then, to the agreements of 
October, 1881, by which the leases were modified, in 
the principal feature of the reduction of the payments 
agreed to be made, from ten to six percent. About 
this action of the directors little need be added, in 
view of the previous discussion of the extent of their 
powers. We hold that it was quite competent for 
them to make those agreements without any concur- » 
rent action or ratification by the stockholders. No 
fraud is found or proven against them in taking this 
action, and it seems not an unreasonable or an im- 
proper exercise of business discretion, in view of the 
embarrassments in which the insolvency of the Man- 
hattan company had involved itself and its lessors. 
To have, in good faith and with apparent reasons, 
agreed to reduce the amount of moneys payable under 
the lease by their company, was not an act in excess 
of the power of the directors, or one voidable at the 
instance of the stockholders. lt was as much within 
their province and authority and as such, a part of the 
ordinary business of the corporation, as would be the 
reduction of the interest secured in a bond to the corpora- 
tion, or the rent reserved in a lease of some building, or 
any other act lying in the exercise of business judgment. 

The question of the exercise of such a power of man- 
agement must be left to the honest and fair business dis- 
cretion of the board of directors, and the only in- 
quiry by the stockholders could be as to whether 
there was any fraud by which assets were wrongfully 
diverted. They must be presumed to act for the best 
interests of the corporation and to give to the manage- 
ment and disposition of its property their best judg- 
ment. But when, subsequently, the agreement of No- 
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vember, 1881, for the merger or transfer of the capital 
stock of the lessor companies into that of the lessee 
was, as to the New York company, given practical 
effect, by the exchange of upwards of fifty-eight thou- 
sand shares out of a total of sixty-five thousand shares, 
that fact, under any aspect of the case, expressed the 
decided acquiescence of nearly nine-tenths of the cor- 
porators in what had been done. While the action of 
other shareholders may not, in the merging of their 
stock, affect any legal rights of the non-merging share- 
holders, it may not improperly be referred to in the 
endeavor to discover the sentiments of the general 
body of corporators as to corporate action taken by 
their directors. The appeal to equity, when the acts 
complained of are within the powers of directors and 
apparently uninfluenced by corrupt motives or personal 
interests adverse to those of stockholders, ought, at least, 
to be justified by some showing that these acts were im- 
proper within the belief of a fair proportion of the body 
of stockholders. 

Coming then, to the condition of affairs, which fol- 
lowed upon the decision of Judge Van Brunt being 
known, we do not find in it any origin for this action 
by the plaintiff. In May, 1884, the stockholders of the 
New York and Manhattan companies approved agree- 
ments for the surrender to the New York company by 
the Manhattan company of the leased property and 
for the retransfer of the stock, exchanged for the stock 
of the New York company. 

Although Judge Van Brunt’s decision was rendered 
upon the complaint of the Metropolitan company, and 
avoided the October agreements as to that company, it 
so affected the contractual relations of all of the com- 
panies as to seem to make some action necessary. It 
had no such effect upon the New York company’s 
stockholders as to avoid those agreements ; and no ac- 
tion had been, nor, in our opinion, could have been 
taken by the company, or its stockholders, to annul the 
October agreements. The stockholders could not be 
heard to say that they acquired any rights under that 
judgment with respect to the past. It is sufficient 
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that such action was deemed necessary, as was had in 
May 1884, for the severance of the contractual rela- 
tions established by the lease, and it was a matter, we 
think, which was also within the exercise of an honest 
discretion by the directors. Although not legally 
requisite, their action was approved by the great 
majority of the votes cast on May 6, 1884, by the 
holders of the New York company’s stock. 


XXIV WALLACE V. LONG ISLAND R. R. CO. 


[12 Hun, 460. ] 


Wallace v. Long Island Railroad Co. 
(1877, Second Department.) 


[Dyxman, J., with Barnarp, P. J., concurring upon 
the opinion of GILBeRrt, J.] 


Appeal from an order dissolving a preliminary in- 
junction granted to the plaintiffs herein and denying 
their motion to continue the same. 

The plaintiffs individually and on behalf of them- 
selves, and of such other stockholders and bondholders 
of the Long Island Railroad Company, as might elect 
to come in and contribute to the expenses of this 
action, showed among other things, that the plaintiffs 
were interested as stock or bondholders, or both, in the | 
Long Island Railroad Company ; also, in the New York 
and Rockaway Railroad Company, which had been 
leased and its bond guaranteed by the Long Island 
Railroad Company; also, in the Smithtown and Port 
Jefferson Railroad Company, which had been leased 
and its bonds guaranteed by the Long Island Railroad 
Company, or in one or more of the aforesaid com- 
panies. 

That on May 3, 1876, the Long Island Railroad 
Company made an agreement for the lease of the 
Flushing, North Shore and Central Railroad Company, 
and about the same time a similar contract, for the 
leasing of the Southern Railroad Company of Long 
Island, the Long island Railroad Company paying 
each of the two last named companies an annual rent 
greatly exceeding the net earnings of said roads re- 
spectively. 

It was further claimed that the Flushing, North 
Shore and Central Railroad Companies and the 
Southern Railroad Company of Long Island were not 
connecting roads with the Long Island railroad. 

That several of the parties defendant in this action, 
who are directors of the Long Island Railroad Com- 
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pany, are also directors and officers in both the 
Southern Railroad Company of Long Island and the 
Flushing, North Shore and Central Railroad Company. 

That the defendant, Conrad Poppenhusen, and 
others, acting in concert with him, have caused a 
meeting of the stockholders of the Long Island Rail- 
road Company to be called, and he, together with 
other stockholders of said company, holding sufficient . 
stock _so to do, proposed and threatened that they 
would at such meeting take such action as would re- 
sult in the said Long Island Railroad Company guar- 
anteeing the payment of the principal or interest, or 
both, of the said bonds of the Flushing, North Shore 
and Central Railroad Company, and also of the 
Southern Railroad Company of Long Island, as it was 
_ provided in the aforesaid agreements of lease might be 
done. 

That such guarantee would result in greatly depre- 
ciating the stock and bonds belonging to the plaintiffs 
and others. 

The complaint asked that the Long Island Railroad 
Company, its agents and the other defendants in this 
action be enjoined from carrying out the agreements 
above referred to. 

A temporary injunction, with an order to show 
cause why the defendants should not be further re- 
strained during the pendency of the action was 
granted; and on the return day thereof, the injunction 
was vacated, Judge GiLBert writing the following 
opinion : 


GILBERT, J : 
* * * * ue * 
[The opinion begins by discussing the legal power of 
the Long Island Railroad Company to make the lease 
in question. | 


I cannot say that the directors of the Long Island 
Railroad Company have abused the power mentioned, 
or that they fraudulently entered into the leases in 
question. They may have erred in judgment, but the 
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Court has no power to control the lawful exercise of 
the discretion vested in them as officers of the cor- 
poration, / see no reason for imputing to them bad 
faith or fraud. That being su, I am of opinion that a 
stockholder in that company is not entitled to have the 
leases avoided in opposition to the wishes of the 
parties to them. The directors are, no doubt, in one 
sense, trustees of the stockholders, but, primarily, 
they are trustees of the corporation. Jf the cor- 
poration, acting with the approval of the holders 
of the major part of the stock thereof, prefer to 
abide by the leases, they cannot be avoided on the 
complaint of a minority of the stockholders against 
the will of the corporate body so manifested, and in 
absence of evidence that the holders of the major part of 
the stock disapprove the acts of the directors, their ap- 
proval thereof must be presumed. In other words, the 
leases in question, although infra vires, may be void- 
able at the election of the corporation. But the plaint- 
iffs are not entitled to make such election in behalf of 
the corporation. Nor can the Court compel the cor- 
poration to make the election against the will of the 
holders of a major part of the stock thereof. The 
management of the concerns of the corporations has, 
by the charters, been committed to the directors there- 
of respectively, and their acts within the corporate 
powers done in good faith, are valid and binding, not 
only on the corporation, but on each stockholder 
thereof. The rule that persons acting in a fiduciary 
capacity shall not directly or indirectly make any profit 
by means of such acts, or be interested in contracts 
made by their principals, undoubtedly applies 
to directors of corporations. It is a valuable 
principle, and ought not to be impaired 
by any subtle or refined distinctions. Still 
the mere fact that the same persons were directors of 
the corporation which made the lease, and of that 
which took it, is not of itself sufficient to avoid the con- 
tract at the instance of one or more stockholders 
against the will of the corporation. That fact alone 
might entitle either corporation to avoid the lease, but 


WALLACE V. LONG ISLAND R. R. CO. XXVII 


I apprehend it does not give that right to a stock- 
holder. In the cases cited on behalf of the plaintiffs, 
and in all the cases I have met with, where contracts 
have been avoided on that ground, the relief was 
sought or assented to by the corporation. Here all the 
corporations whose acts are assailed insist that they 
are valid and mutually beneficial, and that they be up- 
held. It seems to. me, that to grant the injunction 
asked for would be to annul the acts of the trustees 
against the wish of their cestuis que trusi, or the acts of 
agents which have been ratified by their principals, 
and which the latter now, through their counsel, be- 
fore the court, insist shall be carried into effect. I 
know of no principle which would warrant such a pro- 
ceeding. 

That motion to continue the injunction must be de- 
nied, and the injunction must be dissolved with ten 
dollars costs. 


XXVIII MACNAUGHTON Y. OSGOOD. 


[41 Hun, 109.] 


MacNaughton v. Osgood, (1886, Third 
Department) 


[Reversed in 114 N. Y. 574, upon purely technical 
erounds not affecting the points decided below. | 


The action was brought to restrain the officers of a 
corporation from paying to themselves salaries fixed 
by them in their own favor, and to compel them to re- 
fund the amount already received. 


Lanpon, J.: 


We assume that the directors of a corporation are 
trustees ; that the corporation is their cestui que trust; 
that for any violation of their duty to the corporation, 
whereby it is injured in its estate, the directors are per- 
sonally liable to it; that a stockholder may, in case 
the corporation refuses to enforce its remedy, or is 
prevented from doing so by the control of the directors 
who have done the wrong, bring it and the wrong- 
doing directors into court and thus have the remedy 
enforced. 

The statute (Code Civ. Proc. sec. 1781, subs. 1, 2) 
sanctions such an action, and a previous demand of 
the corporation to bring the action is unnecessary 
when it is wholly under the control of the directors 
whose wrong is complained of. (Lrinkerhoff v. Bost- 
wick,88 N. ¥. 52-59.) The directors cannot lawfully 
so control the corporation so as to make it a party to 
a contract with themselves, wherein their personal in- 
terests are involved upon one side and the interests of 
the corporation on the other. (L/oyle v. Plattsburgh 
aud Montreal PR. R. Oo., 54. N. Y. 314; Blake v. Buf- 
falo Oreek 2. R. Co., 56 N. Y. 486.) Since the corpo- 
ration is unable to negotiate, decide, act or think ex- 
cept through its officers and agents, such officers and 
agents are bound to negotiate, decide, act and think for 
it with entire fidelity to its best interests. Such fidel- 
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ity is not presumed when the private interest of 
the officer or agent is in conflict with the interest of 
the corporation. The authorities in support of this 
proposition, and most of those above set forth, are col- 
lected and discussed in the able opinion of Judge VAN 
Brunt, in Metropolitan Elevated Railway Company »v. 
Manhattan Railway Company (14 Abb. N. C., 103). 
If, however, such a contract should be made between 
the directors and the corporation, the contract is not 
absolutely void, but it is void or valid as the corpora- 
tion, when freed from the control of its interested direc- 
tors, may elect. (Larnes v. Brown, 80 N. Y., 527.) 
It is possible that a contract so made may be in the 
highest degree beneficial to the corporation, and the 
law does not disable it from adopting its benefits. 

It follows that the resolutions adopted by these 
three directors, fixing the salary of one of them as 
president, and of the other as secretary and treasurer, 
and providing somewhat indefinitely for the compensa- 
tion of the third as vice-president, are not binding 
upon the corporation. The corporation is under the 
control of these three directors, and has thus presuma- 
bly been disabled from exercising its right to exercise 
its election to adopt or avoid these resolutions. 

The plaintiff, by this action, brought the corpora- 
tion and its three directors into court, and asks, upon 
substantially an undisputed state of facts, that the 
resolutions be avoided and the salaries paid under 
them be restored to its treasury. Under the circum- 
stances, the corporation should be adjudged to do and 
receive what the evidence shows it is just that it should 
do and receive. The plaintiff, by bringing the action, 
undertakes to make out acase. He contends, how- 
ever, that having shown the fiduciary relation of the 
directors, and that they adopted these resolutions to 
their own advantage, and have received their pay in 
pursuance of them, that the presumption is that they 
acted dishonestly, and that the burden rests upoa 
them to overcome, by affirmative evidence, this pre- 
sumption. 
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Now, if the corporation had elected to rescind these 
resolutions and had brought its action to recover the 
salaries paid under them, doubtless the burden would 
have rested upon the directors to overthrow the pre- 
sumption, if, in any aspect of the case, it would be 
material to do so. But the plaintiff is a volunteer 
champion of the cause of the corporation. The court 
does not interfere in the management of a corporation, 
except in a clear case demanding such interference. 
(Barnes vs. Brown, supra; Chatauqua Oo. Bank vs. 
ftisley, 19 N. Y., 381; Hawes vs. Oakland, 104 U. S., 
460.) 

It is not clear from the simple fact that the direc- 
tors voted themselves salaries and received them, that 
the corporation has been injured. It is conceivable that 
this action was beneficial to the corporation. The cor- 
poration has received, in consideration, the valuable 
services of these officers. If these officers had not ren- 
dered these services others would need to have been 
employed, and from the nature of the services, espe- 
cially those of Mr. Osgood, the inventor of the ma- 
chines which constitute the principal value of the 
enterprise and business, it might not have been able 
to employ any one who could so efficiently perform 
them ; besides, there is a manifest propriety in a cor- 
poration employing those who are most interested in 
its success, and are also best able to promote it, and 
hence follows the duty to render them reasonable com- 
pensation. (Jackson vs. NV. Y. CO. &. BR. Co., 2 Sup. Ct. 
(T. & ©.); Talcott v. Olcott Mfg. Co., 11 W. Dig., 141.) 
The corporation may avoid such a contract with its 
trustee, but cannot do so except upon equitable terms, 
and must restore to him what it received from 
him. (Duncombv. N. YH. & WN. fk. ht. Co, 84 N: 
Y., 190.) Hence the corporation, upon rescinding, 
ought to pay the reasonable value of the services of 
these officers, rendered in a department of labor bene- 
ficial to it, and outside of the duty of direction which 
the office of director implies. See Metropolitan Ele- 
vated Railway Company v. Manhattan Railway Com- 
pany (14 Abb. N. C., at pages 258, 259), where the case 
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of Jackson v. New York Central Railroad Company 
(2 Sup. Ct., [T. & C.] 653; affirmed 58 N. Y., 628) is 
commented upon, and the cases are cited in which the 
right of a director to recover for such services is 
shown to rest solely upon a quantum meruit, and such 
we have no doubt is the law. 

The plaintiff is not the corporation, his right to 
champion its interests must rest upon his showing 
affirmatively that it needs him somewhat in the char- 
acter of its guardian ad litem to bring it into court for 
its proper protection, and hence the burden rests upon 
him to make such a case as will show that the corpo- 
ration ought to exercise its right to avoid the resolu- 
tion or contract made by its directors, in which they 
were personally interested. 

There is a plain distinction between a case in which 
the corporation may, at its own option, avoid such a 
contract, and a case in which the corporation, from the 
fact that it is despoiled and in the hands of its 
spoilers, ought to be adjudged to avoid it. The plaintiff 
made the former case, but not the latter, and hence the 
judgment should be affirmed.” 


XXXII HARTY. Os dcnlien Ce) Reais COs 
[89 Hun, 316.] 


Hart vs. Ogdensburg & L. C. R. R. Co., 
Third Department, 1895, 


[Purnam, P. J., Herrick and Fursman, JJ., con- 
curring. | 


| The report deals with two actions, the first an action 
by stockholders and the second an action by bond- 
holders. The action of the bondholders is deemed im- 
material to the present purpose and such portions of 
the report as deal with it are omitted. The opinion 
with such omissions and certain other omissions in- 
dicated, is as follows]: 


“PUTNAM. Pade 


The objection is also made to the lease that when 
executed the Central Vermont Railroad Company, 
through its agents, controlled the Ogdensburg and Lake 
Champlain Railroad Company and that directors, 
officers and agents of the former were directors of the 
latter. 

It is held that a contract made bya director of a cor- 
poration with it is voidable by the corporation, and it 
has also been decided that the same rule apphes to a 
contract by the directors of a corporation with another 
corporation of which they are also directors. This 
principle is considered in the very able and exhaustive 
opinion of Van Brunt, J., in Metropolitan Hl. R. R. Co. 
». Manhattan El. R. R. Co. (11 Daly, 373, 502, 503). 
The case cited, however, recognized the doctrine laid 
down in Wallace v. Long Island R. R. Co. (12 Hun, 
460), that a contract entered into between two corpora- 
tions, voidable because of their having common direc- 
tors, could not be disaffirmed by a minority of the 
stockholders ; that “the rule that persons acting in a 
fiduciary capacity shall not, directly or indirectly, make 
any profit by means of such acts, or be interested in 
contracts made by their principals, undoubtedly applies 
to directors of corporations. It is a valuable principle 
and ought not to be impaired by any subtle or refined 
distinctions. Still, the mere fact that the same persons 


HART V. O. & L. C. R. R. CO. XXXII 


were directors of the corporotion which made the lease, 
and that which took it, is not of itself sufficient 
to avoid the contract at the instance of one or 
more stockholders against the will of the corporation. 
That fact alone might entitle either corporation to avoid 
the lease, but I apprehend it does not give that right to 
a stockholder.” And Van Brunt, J., remarksin Metro- 
politan Hl. R. R. Co. v. Manhattan El. R. LR. Co. 
(supra), referring to the doctrine laid down in Wallace 
v. Long Island R. R. Co.: ‘The principle is here re- 
recognized that the majority of the stockholders may 
ratify a lease made by the directors, and that a minor- 
ity cannot disaffirm. That, therefore, it must be the 
majority of the shareholders acting through the cor- 
poration who repudiate, and no shareholder has the 
power to exercise that right against the will of the 
majority.’ 

I concur in the views thus stated. (See, also, Gamble 
v. Y. C. W. Co., 123 N. Y. 92-98.) 

I, therefore, conclude that the objection alleged in 
the complaints to the lease on the ground that some of 
the directors of the Ogdensburg and Lake Champlain 
Railroad Company were also directors, agents, officers 
or attorneys of the Central Vermont Railroad Company 
was properly overruled by the court below. 

* * * * * * 
(The opinion then discusses a question of laches). 

I concur in the views of the court below that the 
allegations in regard to the alleged improper division 
of the earnings of the two corporations by the Central 
Vermont Railroad Company contain no cause of action. 
Sufficient facts are not stated to justify interference by 
a court of equity in the affairs of the two corporations. 
It does not appear to what extent the Central Vermont 
Railroad Company has taken earnings that should 
have gone to the other defendant. It is well settled 
that ordinarily the court will not interfere with the 
control of a corporation by its directors and a majority 
of its stockholders. It will not interfere although the 
directors may have acted unwisely and not for the best 
interests of the corporation they represent. To justify 
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the interference of the court with the management of 
a corporation on the application of a minority of the 
stockholders it must be shown that the action of the 
governing body complained of has been so clearly 
against the interests of the minority of the stockholders 
as to amount to a wanton and fraudulent destruction of 
the rights of such minority. It must appear that the 
action of the majority of the stockholders and directors 
is a clear, substantial and flagrant violation of the rights 
of the minority. (Gamble v. Q. CO. W. Co., supra.) 

The complaints do not allege such a state of facts 
as shows a fraud on the minority, and is not sufficient 
under the doctrine laid down in Gamble v. Q. C. W. 
Co. (supra) and kindred cases. 

* * % * * * 

(The opinion then discusses an allegation of the 
complaint which was contended to be an allegation 
of waste and finds that the complaint did not so state 
it). 

The second and subsequent causes of action in the 
complaints to which the demurrers were interposed, 
relate to the proposed consolidation of the two. de- 
fendants. The agreement for such consolidation be- 
tween the directors of said corporations was made 
about six years after the execution of the lease. 

The position taken by plaintiffs, that the agreement 
for consolidation made by the directors of the two cor- 
porations when the actions were commenced is of no 
force, because the Central Vermont Railroad Company 
had elected as directors of the Ogdensburg and Lake 
Champlain Railroad Company some of its own di- 
rectors, officers and agents, and because said corpora- 
tions, with common directors, could not lawfully con- 
tract with each other, has already been considered. 
The contract was voidable but not void; it could be 
ratified by a majority of the stockholders. If it was 
so ratified and otherwise valid and legal, it could not 
be set aside at the suit of the minority stockholders. 

* * * * * * 

(The opinion then discusses certain contentions of 

bondholders) 
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The plaintiffs allege that the proposed agreement 
is in every way disadvantageous to and opposed to the 
interests of the Ogdensburg and Lake Champlain Rail- 
road Company. That the earnings of said road had 
greatly increased during the six years of the existence 
of said lease. That it is a connecting link between the 
States of New England and the west, and is of great 
value by reason thereof. That the Central Vermont 
Railroad Company has never paid a dividend and its 
stock has never been dealt with in the market and has 
no market value, yet the agreement of consolidation 
proposes that one share of stock of the new company 
to be formed shall be given in return for ten shares of 
the capital stock of the Ogdensburg and Lake Cham- 
plain Railroad Company, while one share of said new 
stock shall be exchanged for one share of the stock of 
the Central Vermont Railroad Company. 

The cases in which an action by a minority of the 
stockholders of a corporation to restrain the proposed 
action of its directors and a majority of the stock- 
holders can be maintained are considered in the 
opinion of Prokuam, J., in Gamble v. Q. C. W. Co. Gow. co 
(supra). The learned judge remarks: 


‘T think that where the action of the majority is 
plainly a fraud upon, or, in other words, is really 
oppressive to the minority shareholders, and the di- 
rectors or trustees have acted with and formed part of 
the majority, an action may be sustained by one of the 
minority shareholders suing in his own behalf and in 
that of all others coming in, ete., to enjoin the action 
contemplated, and in which action the corporation 
should be made a party defendant. It is not, how- 
ever, every question of mere administration or of 
policy in which there is a difference of opinion among 
the shareholders that enables the minority to claim 
that the action of the majority is oppressive, and 
which justifies the minority in coming to a court of 
equity to obtain relief. Generally, the rule must be 
that in such cases the will of the majority shall govern. 
The court would not be justified in interfering even in 
doubtful cases, where the action of the majority might 
be susceptible of different constructions. To warrant 
the interposition of the court in favor of the minority 
shareholders in a corporation or joint-stock associa- 
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tion, as against the contemplated action of the ma- 
jority, where such action is within the corporate 
powers, a case must be made out which plainly shows 
that such action is so far opposed to the true interests 
of the corporation itself as to lead to the clear infer- 
ence that no one thus acting could have been influenced 
by any honest desire to secure such interests, but that 
he must have acted with an intent to subserve some 
ontside purpose, regardless of the consequences to the 
company and in a manner inconsistent with its inter- 
ests. Otherwise the court might be called upon to 
balance probabilities of profitable results to arise from 
the carrying out of the one or the other of different 
plans proposed by or on behalf of different share- 
holders in a EO TORN io and to decree the adoption of 
that line of policy which seemed to it to promise the 
best results, or at least to enjoin the carrying out of 
the opposite policy.’ 


Under the doctrine thus laid down sufficient facts are 
not stated in the complaints to show that the proposed 
agreement is so much opposed to the interests of the 
Ogdensburg and Lake Champlain Railroad Company 
as to sustain an action. The allegation that the agree- 
ment is in every way disadvantageous to the last- 
named corporation and advantageous to the Central 
Vermont Railroad Company is merely a statement of a 
conclusion.” * * * (The opinion then discusses 
certain particular allegations). 

I think, therefore, that the plaintiffs, so far as they 
have attempted to show that the proposed agreement 
of consolidation is disadvantageous to the interests of 
the stockholders and bondholders of the Ogdensburg 
and Lake Champlain Railroad Company, fail to set 
forth such a state of facts as authorizes the mainten- 
ance of these actions within the doctrine laid down in 
Gamble v. Y. C. W. Co pier 

* % * * 

(The opinion concludes with discussion of an order 
allowing an extra allowance). 

The judgments and order should be affirmed, with 
costs. 
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[125 N. Y. 263-279. | 


Barr v. New York, Lake Erie & Western 
Railroad Company. 


[In this case, the plaintiffs, as stockholders of the 
Suspension Bridge & Erie Junction Railroad Company, 
brought action against that Company and the New 
York, Lake Erie & Western R. R. Co. to compel pay- 
ment of a certain rental according to the terms of a 
lease under which the last named Company was operat- 
ing the railroad of the former Company. ‘The sole de- 
fense was that the lease was made by interested 
and common directors, and was therefore void and 
unenforcible against the defendant corporation. This 
point is made perfectly clear by the two following ex- 
tracts from the opinion of the Court, delivered by 
Judge Gray. | 


Gray; J * % x x * 

The contention is, therefore, brought to this point : 
Did the Suspension Bridge Company have a cause of 
action against the present successor, in interest of its 
original lessee? All questions are eliminated from 
the controversy as to the lability of the New York, 
Lake Hrie and Western Railroad Company to the 
Suspension Bridge Company, save the one of whether 
the taint of original fraud in the procurement of the 
lease operates to prevent the enforcement of the obli- 
gations of that instrument. That the contract of lease 
was voidable and quite indefensible, because of the 
immoral] conduct of directors, who abused their trust 
in procuring its execution, I quite concede. The 
proofs could lead to no other finding than that the 
lease and the rental guarantees were the work of a 
combination, or syndicate, composed of members from 
the boards of directors of the two companies, who 
caused the same to be made by the Erie Company for 
purposes of their own individual gain and in fraud of 
that company’s rights. The identity of certain of the 
directors of each company, when the lease was made ; 
the interest of four of these common directors in the 
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contract for the construction of the Suspension Bridge 
road and in the stock and bonds to be guaranteed, as 
a condition of the leasing of the road, stamped 
the whole transaction as a frand upon the 
Erie Company and brought it under the con- 
demnation of the rnle, which forbids those who 
fill fiduciary positions from making use of them 
to benefit their personal interests. This rule is de- 
servedly strict in its requirements and operation. It 
extends to all transactions where the individual’s per- 
sonal interest may be brought into conflict with his 
acts ina fiduciary capacity, and its works indepen- 
dently of the question of whether there was fraud, or 
whether there was a good intention. Where the pos- 
sibility of such a conflict exists, there is the danger in- 
tended to be guarded against by the absoluteness of 
the rule. (Davoue v. Hanning, 2 Johns. Ch. 260; 
Barnes v. Brown, 80 N.Y. 527.) But the rule does not 
operate to avoid ab initio all transactions of a trustee, 
where he is interested ; but is generally limited in its 
operation to rendering them voidable, at the election 
of the party whose interests are concerned in the 
question of their affirmnance or disaffirmance. Tf, there- 
fore, nothing is done in avoidance, the transaction re- 
mains. If knowledge and opportunity concur, where- 
upon to move, delay, if unreasonable, or attended by 
retention and enjoyment of the results of the transac- 
tion, may be deemed equivalent to an adoption and 
ratification of that which before was the subject for 
action, in repudiation of any obligation. The rule is 
not designed to work injustice, but to protect those 
who repose confidence, voluntarily or perforce, in 
others holding towards them fiduciary positions and to 
whose care have been confided the management and 
custody of property and of interests. (Duncomd v. 
N. Y., etc., R. R. Co. 84 N. Y. 193, 199.) 

But that the plaintiffs were parties to a scheme for 
imposing a continuing obligation upon the Erie Com- 
pany, and knew, or were chargeable with knowledge of 
the fraudulent devices to bring about that obligation, 
are not sufficient, at this day, as facts in defense of 
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this action. It is the respondent’s own attitude and 
the conduct and acts of its predecessor in interest, 
which create the difficulty in defending against the de- 
mand of these plaintiffs. 

The vice in the original transaction, from the collu- 
sion between a combination.of the common directors with 
others, does not necessarily so inhere in the agreements of 
the lease as to prevent ratification, or to survive aets 
amountieg in effect to acquiescence and waiver on the 
part of the Erie Company and its successors in in- 
terest. 

* * * * * * 

LT have said that this contract of lease was voidable 
and not void, and, therefore, could be and was, upon 
the showing of this record, validated by acquiescence 
aud adoption. It was a good enough contract at law, 
but because of the immorality of directors, common 
to both contracting companies, combining to procure 
the execution of a contract in which they were 
personally interested, a+court of equity could in- 
terfere and set it aside at the instance of the 
injured party. The right, however, to invoke the 
equitable interference of the courts depends upon 
the circumstances of the case, and aid will be denied 
where, in a case like the present one, the contract has 
been executed, unless the party claiming to be injured 
acts diligently, in asserting a right to rescind, and 
honestly, by yielding up what came to it and continues 
to be held and enjoyed under the contract. 

The cases are many in which has been discussed the 
equitable rule that such contracts are not absolutely 
void, but only voidable, and, notwithstanding the vice 
or immorality which tainted their origin, may be vali- 
dated. The opinions in Thomas v. Brownville, ete. 
ie, ti Cot l09 U2 S.2522) 3 Pein’ Lick® Oil Coren 
Marbury (91 id. 587); Duncombv. N. Y., etc., R. R. 
Co. (84 N. Y. 193); fisley v. Indianapolis, ete. R. R. 
Co. (62 id. 240), and Burnes v. Brown (80 id. 527), are 
sufficient to be referred to upon that subject, and 
further elaboration is quite unnecessary. 
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The authorities relied upon by the court below at 
General Term do not conflict with our views of this 
case. Munson v. R. R. Oo. (103 N. Y. 58) was an 
action to compel the specific performance of an agree- 
ment affected by the vice that a director of the de- 
fendant corporation was a party to it wand participated 
in the action of the corporation in assuming the obli- 
gation. The agreement, in substance, was for the sale 
of certain railroad property held by the plaintiffs, 
and its purchase by the defendant corporation. 
The court, it was there held, would not aid in the en- 
forcement of this exvecutory contract, for it was “re- 
pugnant to the great rule of law which invalidates all 
contracts made by a trustee or fiduciary, in which he 
is personally interested, at the election of the party 
he represents.” This is not the present case, where the 
contract was executed and its results retained and en- 
joyed long after the opportunity for repudiating it be- 


cause of the facts underlying the transaction. 
* * * * * * 


It is quite a misapprehension of the matter to treat 
the contract of lease as in itself illegal and, therefore, 
incapable of enforcement in the courts. The contract 
was not illegal in itself, but, on the contrary, was one 
the companies could enter into, through the action of 
their directors, with perfect propriety. What hap- 
pened, as the result of the combination of persons and 
of directors common to each contracting company, was 
that that fact infected the agreement, and impaired its 
binding force as an obligation. It did not annul or 
destroy it, but subjected it to the condemnation of the 
law. A court of equity could give relief against it, but 
whether it would exert its power would necessarily de- 
pend upon the circumstances of the case, and the con- 
duct of the parties. Delay and conduct inconsistent 
with a purpose to throw up the lease are sufficient rea- 
sons for holding the contract to have been validated 
and the objection to it waived. 


" 
wo 


G. V. & W. RY. CO. V. RETSOF MINING CO. XLI 


[15 Mise. 187.] 


The Genesee Valley & Wyoming Railway 
Co. vs. Retsof Mining Co. (Supreme 
Court—Monroe Special Term, 1895). 


Motion by the plaintiff for an injunction. to restrain 
any interference by the defendant with the plaintiff's 
railroad and property during the pendency of the 
action. 


ADAMS, J.: 


* * * * * * 


[The opinion begins with a discussion of matters not 
material to the case at bar, and proceeds, at page 
194]: 

The objection that the directors of the defendant 
were also interested in the railroad company at the 
time this supplemental contract was entered into is 
not, in the absence of fraud or bad faith, I apprehend, 
entitled to much weight, and it is not intimated that 
either of the parties to the instrument was guilty of 
bad faith. On the contrary, it was executed because 
it was supposed it would prove beneficial to both. It 
was said in the ease of Wallace v. Long Island R. Le. 
(o., (12 Hun, 460,) that the fact that the same persons 
were directors of the leasing and leased railroad 
might of itself entitle either corporation to avoid its 
contract, but that it was insufficient to avoid it at the 
instance of one or more stockholders. This, however, 
seems to be the mere expression of an opinion, and 
does not harmonize with the language which pre- 
ceded it, wherein it is stated that all acts of the di- 


_ rectors of a corporation, within their corporate powers, 


and ‘done in good faith, are valid and binding not 
only upon the corporation, but upon each stockholder 
thereof.’ 

The rule contended for by the learned counsel for 
the defendant has been considerably relaxed of late 
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years. Indeed, ii would be difficult to conduct the 
affairs of the multifarious corporations of the country, 
many of which, although apparently sustaining the 
relations of rivals in business, are, nevertheless, prac- 
tically controlled by the same directors, if the element 
of good faith, instead of individual interests, were not 
established as the basis of intercorporate action. Van 
Cott.v. Van Brunt, 82 N. Y. 585; Gamble v. Queens 
Oo. Water Co., 123 id. 91; Twin Lick -Oil Co. v. Mar- 
bury,-o1 UU. S.581.” 


(The opinion concluded with a discussion of the 
remedy of injunction). 


BURDEN Y. BURDEN. XLITI 


[8 App. Div. 160.] 
Burden v. Burden. 
[1896, Third Department. ] 


Appeal by the plaintiff, Isaiah Townsend Burden, 
from a judgment of the Supreme Court in favor of the 
defendants, entered in the office of the clerk of the 
county of Rensselaer on the 17th day of November, 
1898, upon the decision of the court rendered after a 
trial at the Rensselaer Special Term. * * * 

Judgment affirmed with costs, on opinion in the 
court below. 

All concurred. 

[The following is the opinion of the court below :] 


Epwarps, J. : 
* * * * * * 

Another question in the case arises out of the pur- 
chase by the Burden Iron Company of the ore of the 
Hudson River Ore and Iron Company for use in the 
manufacture of pig iron. Of the one and a half million 
of dollars of stock of the last-named corporation, 
James owns about $400,000, Arts $22,000 and the 
plaintiff none. 

James is also one of the directors. In April, 1883, 
the Burden Iron Company began to buy this ore to 
mix with other ores in the production of pig iron in its 
blast furnaces, and the proportion of such ore in the 
mixtures used has increased from five to fifty per cent. 
It is claimed by the plaintiff that the defendants Bur- 
den and Arts, for the purpose of furthering their in- 
terests as stockholders in the Hudson River Ore and 
Tron Company, have persisted, against the protests of 
the plaintiff, in buying the ore of that company to the 
detriment of the plaintiff and of the Burden Iron Com- 
pany, and that the defendants should be permanently 
enjoined from the further purchase or use of such ore. 
A vast amount of testimony has been taken as to the 
relative value and productiveness of this ore in the 
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manufacture of pig iron, and as to the alleged wrong- 
ful purpose of Burden and Arts in its purchase ; and, 
after a careful examination, I have reached the con- 
clusion that such ore was purchased and used in the 
exercise of their best judgment, without bad faith and 
without any pecuniary injury to the plaintiffas a 
stockholder in the Burden Iron Company. But the 
plaintif} contends that irrespective of any actual fraud 
in the purchase he is entitled to the relief sought for 
the reason that James A. Burden is a director in both 
corporations, and that such purchases are, therefore, 
within the condemnation of the law. 

He invokes the settled rule of law which declares 
voidable all contracts made between two corporations 
having one or more common directors. It is familiar 
doctrine that a contract made by an agent or trustee 
is voidable, at the election of the principle or person 
represented, in all cases where the fiduciary has any 
personal interest in the coutract. The law does not 
permit one to act in the dual character of principal and 
agent and when one assumes such a character it declares 
the transaction invalid, at the election of the person 
represented, without rezard to the question whether it 
was fair or otherwise. This principle of agency 
apples not only to a contract between a director and 
the corporation which he represents, but also 
to contracts between two corporations having common 
directors, and this notwithstanding the fact that 
a majority of the directors of each corporation, 
exclusive of the common directors, voted for the 
contract. A trustee represents the corporation, and 
he cannot have two principals with conflicting interests. 
There can be no divided allegiance. (J/unson vs. 8S. G. 
& 0. R. R. Co., 103 N. Y., 58; Metropolitan Hl. Ry. 
Co. vs. Manhattun Hl. Ry. Co., 14 Abb. N. C., 251.) 
I think there can be no doubt that the law would set 
aside or refuse to enforce, at the instance of either of 
these corporations, an executory contract between them 
for the sale of ore, on the sole ground of the two 
corporations having a common director. But will the 
law, on that ground, interfere at the instance of a 
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stockholder? On principle, as well as authority, I 
think not. All the authorities hold that such a 
contract is not void, but is vordable only at the election 
of the principal. The director holds a fiduciary relation 
to the corporation, and with the corporation rests the 
election to disaffirm. If the right to disaffirm rests with 
a stockholder, then, however small his holdings may 
be, he can nullify the contract, however beneficial it 
may be to the corporation, and however subversive 
may be his conduct of the will and interests of a ma- 
jority of the stockholders. Stockholders act through 
directors who represent the corporation. If the ma- 
jority stockholders deem the contract unwise and 
desire to disaffirm, they may elect a Board of Trustees, 
who will execute their wishes ; and, if they deem it 
otherwise, there is no reason why a single stockholder, 
or the minority stockholders, should be permitted to 
subvert their wishes. 

In Wallace v. Long Island Railroad Company (12 
Hun, 460) the plaintiffs, who were stockholders in the 
defendant corporation, which had taken a lease of two 
other roads, some of the directors of the defendant 
being also directors of the leased roads, sought to en- 
join the carrying out of the lease. 

* * * * * * 

(The Court here quotes at length from the Wallace 
case.) 

The rule that persons acting in a fiduciary capacity 
shall not, directly or indirectly, make any profit by 
means of such acts, or be interested in contracts made 
by their principals, undoubtedly applies to directors 
of corporations. It isa valuable principle and ought 
not to be impaired by any subtle or refined distinc- 
tions. Still, the mere fact that the same persons were 
directors of the corporation which made the lease and 
of that which took it is not of itself sufficient to avoid 
the contract at the instance of one or more stockholders 
against the will of the corporation. That fact alone 
might entitle either corporation to avoid the lease, but 
I apprehend it does not give the right to a stockholder. 
In the cases cited on behalf of the plaintiff, and in all 
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the cases I have met with, where contracts have been 
avoided on that ground, the relief was sought or 
assented to by the ‘corporation.’ There is a class of 
cases, to which those cited by the plaintiff's counsel 
belong, where the acts of the directors are fraudulent 
and an injury to the corporate property, in which it is 
held that an action may be maintained and an injunc- 
tion awarded at the instance of an aggrieved stock- 
holder. But this case does not belong to that class. 
The distinction between the two classes of cases is 
observed in MucNaughton vs. Osgood (41 Hun, 109). 

There the action was brought by a stockholder of 
the defendant corporation to restrain the payment of 
salaries which the three trustees had voted to them- 
selves as officers of the corporation. the court held 
that the contract was not void, but voidable only at 
the election of the corporation ; that the plaintiff as a 
stockholder could not maintain the action without 
showing dishonesty on the part of the directors and an 
injury to the corporate estate ; that it was not sufficient 
for him to show the fiduciary relations of the directors 
and that they had adopted the resolutions in which 
they were personally interested, as it was not clear 
from the simple fact that the directors voted to them- 
selves salaries and received them that the corporation 
had been injured. At the close of the opinion Lanpon, 
J., says: 

‘There is a plain distinction between a case in which 
the corporation may at its own option, avoid such a 
contract, and a case in which the corporation from the 
the fact that it is despoiled and in the hands of its 
spoilers, ought to be adjudged to avoid it.” 

(The opinion then considers the validity of a certain 
by-law and other matters not material to the subject 
in hand.) 


BURDEN Y. BURDEN. XLVII 


Burden v. Burden, 159 N. Y., 287, (affirm- 
ing 8 A. D., 160: 1899) 


Bart ett, J.: 
* * * %* * * 

[The opinion begins with a consideration of the cir- 
cumstances leading to the organization of the corpora- 
tion and of the construction ot the agreements under 
which it was organized, etc. ] 


The plaintiff claims that as the two companies had 
common directors, it was unlawful for them to deal 
with each other; also that the company was subjected 
to great loss in the use of the Hudson river ore, which 
was inferior in quality, and affected, in a marked de- 
gree, the finished products of the business. 

The trial court found that James and Arts did not 
make these purchases of Hudson river ore to’ benefit 
themselves, or to build up and benefit the Hudson 
River Ore and Iron Company, nor were they made in 
bad faith or with any intent to defraud; that by the 
purchase of the Hudson river ore in the place of the 
same quantity of higher priced brown hematite ores a 
saving was effected from July Ist, 1883, to November 
Ist, 1889, of $97,394.88, and that during the same 
period there was a saving of $58,178.90 in manufactur- 
ing pig iron instead of purchasing it, if there was ex- 
cluded from the cost of manufacture the proportionate 
share of the general expenses of the company which 
was charged to the blast furnaces. The trial court 
also found as a conclusion of law that the purchase of 
the Hudson river ore at its fair market value, as dis- 
closed by the evidence, was not a wrongful or illegal 
act on the part of the Burden Iron Company or its 
trustees. 

The question of fraud, or bad faith, is thus removed 
from the case, and we-are to consider whether plaintiff 
was entitled to the injunction prayer for by reason of 
the fact that James and Arts were directors in both 
companies. 
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It is undoubtedly a well-settled rule of law that ex- 
ecutory contracts entered into by corporations having 
common directors are voidable at the instance of either 
corporation, and the court will not inquire into the 
question whether or not it is beneficial to the corpora- 
tion seeking to avoid it. 

This right is vested in the corporation and not in the 
individual stockholder. 

A stockholder cannot enjoin the execution of a contract 
intra vires unless fraud is shown. 

Morawetz on Corporations (sec. 243) uses this lan- 
guage: ‘So long as the agents of a corporation act 
honestly within the powers conferred upon them by 
the charter, they cannot becontrolled. The individual 
shareholders have no authority to dictate to the com- 
pany’s agents what policy they shall pursue, or to im- 
pair that discretion which was conferred upon them by 
the charter.’ 

The rule is also laid down in Leslie vy. Lorillard (110 
N. Y., 532). Judge Gray, speaking for the Court, said : 
‘In actions by stockholders, which assail the acts of 
their directors or trustees, courts will not interfere 
unless the powers have been illegally or unconscien- 
tiously executed, or unless it be made to appear that 
the acts were fraudulent or collusive and destructive 
of the rights of the stockholders. Mere errors of judg- 
ment are not sufficient as grounds for equity interfer- 
ence; for the powers of those intrusted with corporate 
mangement are largely discretionary.’ 

The plaintiff was not entitled to the injunction pro- 
hibiting further dealings with the Hudson River Ore 
and Iron Company. 

The plaintiff is doubtless quite right when he insists 
that he has been ignored in the management of the 
Burden Iron Company, and has no control, save to 
vote his stock, over properties of great value in which 
his interest is nearly one-half, but he apparently fails 
to appreciate that his troubles are inherent to the 
situation. 

The plaintiff is in the position of all minority stock- 
holders, who cannot interfere with the management of 
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the corporation so long as the trustees are acting 
honestly and within their discretionary powers. 

The court below has found that the trustees in this 
case so acted. 

The judgment appealed from should be affirmed, 
with costs. 

All concur. 

Judgment affirmed. 


L HOYT V. THOMPSON’S EXECUTOR. 


i PINs Vee 2.07) 
Hoyt v. Thompson’s Executor. 
[Syllabus. ] 


Although the charter of a corporation declares that 
its powers “ shall be exercised by a board of directors ”, 
consisting of a specified number, yet the board may 
delegate ‘its authority to agents, or to a quorum com- 
posed of less than a majority of the number. A by- 
law, therefore, declaring that the ordinary business of 
the ‘corporation may be transacted by a quorum of five 
directors, the whole number being twenty-three, is a 

valid regulation. 

A by law of a corporation declared that five directors 
shonld be a quorum for the transaction of “ ordinary 
business:” /Teld, that the general business of the cor- 
poration was embraced i in the authority thus delegated, 
including as incident thereto, the power of pledging or 
assigning assets of the corporation for the purpose of 
securing a debt. 

The pledge or assignment was of the principal part 
of the assets of the corporation to a creditor who was 
pressing for payment of a very large demand. It was 
made by the executive officers of the company, and 
was approved by the quorum of five directors. The 
design was not to go into insolvency, but to relieve the 
corporation from ‘embarrasament, and enable it to 
continue its business: //e/d, that the transaction was 
included in the authority delegated to the five directors, 
and was to be deemed the act of the corporation. 

A corporation may ratify the unauthorized acts of 
its agents which are within the corporate powers, and 
such ratification may, it seems, be inferred from acqui- 
escence merely. 

An averment in pleading that an agent acted by due 
authority, is sustained by proof of subsequent ratifica- 
tion. 

* * % * x * 

[The following statement of the law in the opinion of 
the Court delivered by Judge Comsrocx, has become 
the basis of all subsequent decisions in this State. | 


The first inquiry suggested by the facts stated is 
whether the by-law of the company authorizing a quo- 
rum of five directors, including the president, to trans- 


a 
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act ordinary business, was a valid negotiation. Weare 
clearly of opinion that it was. The charter of the com- 
pany, it is true, declared that its powers should be ex- 
ercised by a board of twenty-three directors, and it may 
well be conceded that in the absence of any different 
regulation, a majority of the whole number would be 
necessary to constitute a legal quorum for the transac- 
tion of any business whatever. But it would be a very 
extraordinary construction of the charter in this re- 
spect, to hold that the board of twenty-three directors, 
or a majority thereof, must meet and act whenever any 
corporate power was to be exercised, and that no dele- 
gation of authority could be made to subordinate 
agents, to committees, or to a quorum consisting of a 
smaller number. 


This decision was applied to railroad corporations 
in the case of Olcott v. Tioga Railroad Co. (27 N. Y. 
558), and to a manufacturing corporation in the case of 
Sheridan Electric Light Co. v. Chatham National Bank 
(127 N. Y. 517, 522), where the Court expressed itself, 
through Judge Hateur, as follows: 


“The business of a manufacturing corporation must 
“ be carried on by a board of trustees ; but such trustees 
“are empowered to appoint such subordinate officers 
“and agents as the business of the corporation shall 
“require. (1 R. S. 600, $1, subd. 5; 22d. [7th ed.] 
“1531, §5.) 

“ Under this authority they may appoint an executive 
“ committee of their own members, investing it with 
“ power to transact the business of the company during 
“ the interval between the meetings of the board of 
“ trustees (Olcott v. Tioga Railroad Company, 27 N. Y. 
“* 546-557). 

‘““ Whether the executive committee may have power 
“ to delegate its judgment and discretion it is not neces- 
“ sary to now consider.” 


LIT BURLAND VY. EARLE. 


[L. R. App. Ca. (1902), 83] 
Burland v. Earle 
Privy Council, November 9, 1901. 


Lorp Davey = 02 

The action was commenced by the Respondents on 
the 7th December 1897. By their amended Statement 
of Claim they prayed for a declaration that the accu- 
mulation by the Defendants of a surplus or reserve 
fund was ultra vires and for an immediate division and 
distribution amongst the shareholders of all sums of: 
money accumulated and retained as a reserve fund over 
and above the authorized capital stock of the Company 
and various other items of relief, 

Their Lordships will confine their attention to the 
points which have been discussed on these appeals. 
‘These are (1) the formation of the rest or reserve fund 
(2) the investment of it (3) a clain by the Respondents 
to treat Burland as a trustee of the plant and material of 
a certain insolvent company called the Burland Litho- 
graphic Company which he purchased at a sale by wue- 
tion and re-sold at an enhanced price to this Company 
and to make him account to the Company accordingly 
for the profit made by the re-sale (4) a question as to 
certain sums drawn as salaries by Burland the Appel- 
lant J. H. Burland. 

(1) It is an elementary principle of the law relating 
to joint stock companies that the Court will not inter- 
fere with the internal management of companies act- 
ing within their powers, and in fact has no jurisdiction 
to do so. 


(2) Again it is clear law that in order to redress a 
wrong done to the Company or to recover moneys or 
damages alleged to be due to the Company the action 
should prima facie be brought by the Company itself. 

These cardinal principles are laid down in the well- 
known cases of Hoss v. Harbottle, 2 Hare, 461, and Dozley 
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_v. Alston, 1 Ph., 790, and in numerous later cases which 


it is unnecessary to cite. 

(a) But an exception is made to the second rule where 
the persons against whom the relief is sought themselves 
hold and control the majority of the shares in the 
Company and will not permit an action to be brought 
in the name of the Company. In that case the Courts 
allow the shareholders complaining to bring an ac- 
tion in their own names. This however is mere mat- 
ter of procedure in order to give a remedy for a wrong 
which would otherwise escape redress and it is obyious 
that in such an action the Plaintiffs cannot have a 
larger right to relief than the Company itself 
would have if it were Plaintiff and cannot complain 
of acts which are valid if done with the approval 
of the majority of the shareholders or are capuble of 
being confirmed by the majority. 

(b) The cases in which the minority can maintain such 
an action are therefore confined to those in which the 
acts complained of are of a fraudulent character or be- 
yond the powers of the company. A familiar example 
is where the majority are endeavoring directly or indi- 
rectly to appropriate to themselves money property or 
advantages which belong to the Company or in which 
the other shareholders are entitled to participate as 
was alleged in the case of Menier v. Hooper's Telegraph 
Works (i. R., 9 Ch. 350). 

(c) It should be added that no mere informality or 
irregularity which can be remedied by the majority 
will entitle the minority to sue if the act when done 
regularly would be within the powers of the Company 
and the intention of the majority of the shareholders is 
clear. This may be illustrated by the judgment of 
Lord Justice MeuursH in Macdougall v. Gardiner (1 
Ch. D. 13 at p. 25). 


(3) There is yet a third principle which is important 
for the decision of this case. Unless otherwise pro- 
vided by the regulations of the Company a shareholder 
is not debarred from voting or using his voting power to 
carry a resolution by the circumstance of his having a 
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particular “nterest in the subject matter of the vote. 
This is shown by the case before this Board of the 
North. West Transportation Company Limited v. 
Beatty (12 A. C. 589). In that case the resolution of 
a general meeting to purchase a vessel at the vendor’s 
price was held to be valid notwithstanding that the 
vendor himself held the majority of the shares in the 
Company and the resolutions was carried by his votes 
against the minority who complained. 

If these elementary considerations are borne in mind 
the solution of the principal questions arising in these 
appeals will not present any real difficulty. 

* * * * * * 


HODGE V. U. 8S. STEEL. LV 


[54 Atl. Rep. 1.| 


J. Aspinwall Hodge et al. vs. United 
States Steel Corporation et al. 


[Court of Errors and Appeals, N. J.; November 
Term, 1902. ] 


(Syllabus. ] 


1. At a meeting of the stockholders of a corpora- 
tion owners of shares are under no disability to vote 
because they are also directors of the corporation. 
They do not vote in their fiduciary capacity, but like 
other stockholders, in the right of the shares held by 
them. 

2. At a duly convened meeting of stockholders they 
may lawfully enter into or authorize a contract be- 
tween the company and a third party, in which di- 
rectors are personally interested, if it is done by them 
with notice of such interest. 

3. The general doctrine is well established in this 
State, that facts known, which are sufficient to puta 
party upon inquiry are sufficient to charge him with 
all such knowledge as he would have acquired by a 
proper inquiry in the ordinary course of business. 

4. The rule that directors cannot lawfully enter into 
a contract, in the benefit of which even one of their 
number participates without the knowledge and con- 
sent of the stockolders, is the settled law of this State. 

5. Such a contract is voidable at the option of the 
corporation, but is not void per se. When the facts 
are disclosed to the stockholders, it may be subse- 
quently ratified by them. 


* * * * * * 


The opinion of the Court was delivered by 
Van SYCKEL, J. 

The subject matter of this appeal is an order 
granted by the Court of Chancery at the instance of 
the complainants, restraining the defendants from ex- 
ecuting, issuing, delivering or receiving any bond or 
mortgage, under certain resolutions of the  stock- 
holders of the United States Steel Corporation, passed 
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May 19, 1902, providing for the reduction of $2.00,- 
000,000 of its preferred stock and the retirement 
thereof out of bonds or the proceeds of bonds. 

* * * * * * 

The Board of Directors of said corporation, having re- 
solved that it would be advisable to decrease the cap- 
ital stock of the corporation to the extent of 2,000,000 
shares, and to retire them by means of an issue of 
bonds, called a meeting of the stockolders to be held 
on the nineteenth day of May, 1902, in pursuance of 
and as required by Section 27 of the General Corpora- 
tion Law, and by the Act of 1902, for the purpose of 
voting upon the proposed plan for the purchase and 
retirement of that amount of preferred stock and the 
issue of five per cent. bonds. 

Prior to the notice of this meeting the directors had 
entered into a tentative contract with Messrs. J. P. 
Morgan & Co., bankers, under date of April 1, 1902, by 
which said bankers agreed with the Steel Corporation 
that $100,000,000 face value of the new bonds would be 
taken and paid for, of which $80,000,000 would be 
paid for by a like amount of preferred stock taken at 
par, and $20,000,000 would be paid in cash. 

To guarantee the performance of this contract a syn- 
dicate was formed by J. P. Morgan & Co., the members 
of which actually deposited with that firm $80,000,000 
of preferred stock to be used in the performance of the 
contract. 

The effect and purport of this agreement is that the 
bankers agreed to buy from the Steel Corporation at 
least $100,000,000 of five per cent. bonds and to pay 
therefor $20,000,000 in cash and $80,000,000 in pre- 
ferred stock at par, with an option to purchase the re- 
maining bonds if the stockholders did not do so, and in 
consideration of this undertaking the bankers were to 
receive a commission of four per cent. on $100,000,000 
and contingently a commission of four per cent. on any 
additional amount that might be taken at par by the 
stockholders or the hinkers. 

This contract with the banker was to be subject to 
the approval of the stockholders. 
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At the stockholders’ meeting on the nineteenth of 
May, 1902, duly convened, the resolution to retire the 
preferred stock, and the resolution to adopt the bank- 
ers’ contract were separate and distinct, and were voted 
upon and passed as separate and distinct resolutions. 

The shareholders could have adopted the first and 
rejected the latter. 

There was in attendance at the meeting in person or 
by proxy, of over seventy-three per cent. of the out- 
standing preferred stock, and over seventy-eight per 
cent. of the outstanding common stock. More than 
99 83/100 per cent. of the stockholders at such meet- 
ing, present either in person or by proxy, voted in 
favor of both resolutions, and only seventeen one- 
hundredths of one per cent. voted against them. 

The by-laws of the corporation contained the follow- 
ing provision : 

“The Board of Directors in its discretion may sub- 
mit any contract or act for approval or ratification at 
any annual meeting of the stockholders, or at any 
meeting of the stockholders called for the purpose of 
considering any such act or contract, and any act or 
contract that shall be approved or ratified by the vote 
of the holders of a majority of the capital stock of the 
company which is represented in person or by proxy 
at such meeting (provided that a lawful quorum of 
stockholders be there represented in person or by 
proxy), shall be as valid and as binding upon the cor- 
poration and upon all the stockholders, as though it 


had been approved or ratified by every stockholder of 
the corporation.” 


This by-law cannot amplify the powers of the cor- 
poration or operate to validate any act ultra vires of 
the corporation, but it enabled the stockholders, by a 
majority vote to ratify any contract which the entire 
body of stockholders, or the corporation might law- 
fully make. 

Both resolutions therefore received more than the 
vote required by the 27th section of the corporation 
act, and bv the by-law of the company. 

Tf all the shareholders had intended to convert their 
preferred shares into five per cent. bonds, they would 
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of course have voted for the conversion resolution, and 
have rejected the bankers’ contract. In a scheme in- 
volving such an enormous amount of capital, and affect- 
ing thousands of shareholders, it could not reasonably 
have been supposed that all would prefer to accept the 
five per cent. bonds, and it was therefore the exercise 
of a prudent foresight that prompted them, in order to 
assure the successful execution of the plan, to secure 
the co-operation of bankers who could command mil- 
hons of capital. 

When the subject-matter of the litigation was before 
this Court at the June Term, 1902,in the case of 
Berger vs. The United States Steel Corporation, it was 
expressly declared : 

Ist. That the act concerning corporations, as revised 
in 1896, authorizes corporations formed under it to re- 
tire shares of its preferred stock, purchased with bonds 
or the proceeds of bonds issued for that purpose, the 
provisions of sections 27 and 29 being complied with. 

2d. The manner in which a duly authorized plan is 
to be carried through is part of the business of the 
corporation, and, in the absence of fraud or bad faith, 
is not the subject of judicial control to any greater ex- 
tent than other business of the corporation. The 
Court cannot substitute its judgment for that of the di- 


rectors and majority stockholders, and say that a less 
expensive plan could be successfully adopted. 


These questions, therefore, are not open to contro- 
versy in this case, in so far as the cost or wisdom of 
the plan is concerned. 

There is an entire absence in the case of anything to 
show a-taint of fraud, or an attempt to conceal from 
the shareholders any fact which should have influenced 
their action. 

That the entire proceeding was conducted with good 
faith, without concealment, and with fairness to both 
parties, is evinced by the fact that during all the litiga- 
tion which has ensued, under promotion of a share 
owner, who did not attend the meeting, not one of the 
vast number of shareholders who were present in per- 
son or by proxy, comprising men of great business 
capacity, interested to the extent of millions of dollars 
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in the conversion plan, has questioned its propriety, or 
expressed a desire, so far as appears, to recede from it. 

The contract with the bankers was submitted to the 
stockholders without comment, and as stated in the 
resolutions, of which a copy was tendered to the stock- 
holders, ‘‘ was not finally to become or to be operative 
until after approval thereof by the stockholders in 
special meeting assembled.” 

The first reason to be considered, upon which the 
complainants rely to maintain their injunction is, that 
the action of the directors in passing the resolutions for 
the plan of conversion, and approving the banker's con- 
tract, was fraudulent and void, because fifteen or more 
of the twenty-four members of the board of directors 
were interested in the syndicate which was formed 
to assist in carrying out the  banker’s con- 
tract and to share its profits; and that the 
plan was never properly and legally ratified by 
the two-thirds vote of the stockholders required by the 
corporation act, inasmuch as the votes upon the stock 
held or controlled by the banker’s firm and members 
of the syndicate must be counted to make up the neces- 
sary two-thirds, and without those votes the requisite 
number did not approve the reduction of stock. 

The insistment that the votes of members of the syn- 
dicate, who were also directors of the company, cannot 
be lawfully counted in order to constitute a two-thirds 
vote in favor of the resolution to reduce the amount of 
preferred stock, is without any foundation in reason or 
in law. 

They voted upon that resolution, not as directors, 
not in their fiduciary capacity, but solely in the right 
of the shares of stock held by them. A most valuable 
privilege, which attaches to the ownership of stock in 
a corporation, is the right to vote upon it at any meet- 
ing of stockholders. As to that resolution considered 
by itself, as stockholders, they owed no greater duty to 
their co-stockholders than those stockholders owed to 
them. 

Like other stockholders, they had a right to be in- 
fluenced by what they conceived to be for their own 


Stewart vs. 
Lehigh R. Co. 
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interest, and they cannot lawfully be denied that right, 
nor can it be limited or circumscribed by the fact that 
they occupied the position of directors in the com- 
pany. 

With respect to the banker’s contract a very differ- 
ent rule applies. 

The rule that directors cannot lawfully enter into a 
contract, in the benefit of which even one of their num- 
ber participates without the knowledge and consent of 
the stockholders, is so firmly entrenched in our juris- 
prudence that it is not open to debate. 

It is emphasized and enforced in the following among 
many other cases. . 


Staats vs. Bergen 


Winans vs. Crane 2-2 2 sen Gm Teens 394 
Stroud vs. Consumers’ Water Co..--- Di ieee 422, 
Gardner vs. Butler.....-.--------- 3 Stew. .___ 702 
Gud ts. Laer o.oo Aa Vira oe 430 
Stewart vs. Lehigh Valleh Eid 22 9° Vieces-. OU 
Traction Oo. vs. Board of Works_.~...27 Vr.-.---- 431 


The rule is imbedded in our jurisprudence, and it 
cannot be too strongly stated, or too vigorously ap- 
plied. But in the cases cited the contract was made 
by the trustee without the knowledge or consent of 
the cestui gue trust, and without subsequent ratifica- 
tion or adoption by which the vice in it could be cured, 

The object of the rule is to prevent directors from 
secretly using their fiduciary position for their own 
emolument, and not to impair the right of stockholders 
to enter into any lawful engagement with a full dis- 
closure of the facts. 

In Stewart vs. Lehigh Valley R. R. Co., supra, Mr. 
Justice Drxon, in delivering the opinion of this Court, 
Says: 

‘“‘ After an examination of all the cases cited, as also 
such others as I have found, and a careful considera- 
tion of the principle, and the results of regarding and 
disregarding it, 1 have come to the conviction that the 
true legal rule is, that such a contract is not void but 
voidable, to be avoided at the option of the cestui que 
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trust, exercised within a reasonable time; I can see 
no further safe modification or relaxation of the prin- 
ciple than this.” 

It is a settled rule of corporation law that 
the personal interest of directors renders a 
transaction voidable at the option of the 
stockholders, and not void per se. 

Under the declaration of this Court in the 
case last cited the shareholders may within a 
reasonable time after the disclosure to them of 
the interest of a director elect to avoid the con- 
tract, but if a reasonable time is allowed to 
elapse without exercising such option, during 
which the position of directors becomes so 
changed that it would be inequitable to vacate 
the engagement, equity would refuse to inter- 
pose. 

A fortiori, when the contract is entered into 
by the stockholders with the directors, or when 
the stockholders expressly authorize the 
directors to enter into a contract, when the 
stockholders have notice of the directors’ in- 
terest, the agreement will be unassailable in the 
absence of actual fraud, or want of power in the 
corporation. 


In this case not only was the banker’s contract 
made with J. P. Morgan & Co., and approved by a 
two-thirds’ vote of the shareholders, with knowledge 
that J. P. Morgan was one of the directors of the Steel 
Corporation, a fact which they may be presumed to 
have known, but also in the circular letter accom- 
panying the call of the stockholders’ meeting to be 
held on the 19th day of May, it was expressly stated 
as follows : 

‘To further the success of the plan there has been 
formed a syndicate, including some directors, which 
will receive four-fifths of the four per cent. cempensa- 
tion to be paid under the contract with Messrs. J. P. 
Morgan & Company, mentioned in the notice of stock- 
holders’ meeting.” 


Gaie v. Morris 


Hastett v. 
Stephany. 
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The deliverance of this Court with respect to the 
sufficiency of notice in Gale vs. Morris, 3 Stew., 285, is 
as follows: 


“Tf the party notified make reasonable investigation, 
he obtains actual knowledge of these facts; if he chose 
not to make it, he is charged constructively with 
knowledge of them. The rule merely prohibits him 
from taking advantage of his own imprudence to the 
detriment of another. But as to the matters that lie 
within the notice, the principle assumes another form. 
It charges the party with knowledge of those matters 
so far as reasonable inquiry has not dissipated their 
credibility. If he is unwilling to act upon the facts as 
the notice presents them, then the law demands that 
he shall make proper examination, and upon the result 
of that examination he may safely stand. Wallzamson 
vs. Brown, 15 N. Y., 354. But if he prefer not to ex- 
amine, it must be because he is satisfied to act as if 
the matters disclosed in the notice were true, and he 
cannot afterwards complain if his rights are made to 
rest upon them so far as they are true. The informa- 
tion given by the notice is equivalent to that obtained 
by inquiry.” 


In Haslett vs. Stephany, 10 Dick, 68, Vice-Chancellor 
PITNEY said : 


“For these reasons I think that the facts above 
stated, which were clearly within defendants’ knowl- 
edge, were sufficient to put him upon inquiry. The 
general doctrine that facts which are sufficient to put a 
party upon inquiry are sufficient to charge him with 
all such knowledge as he would have acquired by a 
proper inquiry in the ordinary course of business is, 
as I take it, thoroughly established in this State. It 
was so held in the Court of Appeals in the case just 
cited (6 C. E. Gr., 463), and that case followed Hoy vs. 
Bramhall, 4 C. E. Gr., 563, in the same Court. The 
doctrine of these cases has always been followed in 
New Jersey.” 


The cases in England are to the like effect 


Phosphate of Lime Co. vs. Green, 7 C. 
P., 43. 
May vs. Chapman, 16 M. & Welsby, 355. 


The stockholders of the company are therefore 
chargeable with express notice that some directors 
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were interested in the banker’s contract, and by rea- 
sonable inquiry at the meeting of May 19th they could 
have ascertained the names and number of such 
directors. 
They signified by their votes that they approved the 
contract with such full knowledge. 
In Durfee vs. Old Colony R. Co., 5 Allen, 230, Chief @oong.* 7 
Justice BIGELOW says : 


“Tt may be stated as an indisputable proposition, 
that every person who becomes a member of a corpo- 
ration ageregate by purchasing and holding shares 
agrees by necessary implication that he will be bound 
by all acts and proceedings, within the scope of the 
powers and authority conferred by the charter, which 
shall be adopted or sanctioned by the vote of the ma- 
jority of the shareholders of the corporation, duly 
taken and ascertained according to law. This is the 
unavoidable result of the fundamemtal principle that 
the majority of the stockholders can regulate and con- 
trol the lawful exercise of the powers conferred on a 
corporation by its charter.” 


In the case of the Steel Corporation the right of the 
majority does not rest upon implication. In the by- 
laws adopted by the stockholders, in pursuance of au- 
thority given by the act of incorporation, such power 
is expressly given to the majority. 

In Leavenworth vs. Chicago Railway Co., 134 U. S., 
688, it was held that the action’ of the stockholders 
validated the contract where nine out of thirteen 
directors were personally interested. 

In the cases of Nye vs. Storer, 168 Mass., 53, and 
Bjorngaard vs. Goodhue County Bank, 49 Minn., 483, a 
like infirmity in contracts was held to be eliminated by 
the vote of a majorty of stockholders. 

The like view is expressed by the Court of Appeals 
of Maryland in Shaw vs. Davis, 28 Atl. Rep., 619, as 
follows : 


“Tt may be stated, as the result of all the authorities 
that whenever any action of either directors or stock- 
holders is relied on in a suit by a minority stockholder 
for the purpose of invoking the interposition of a 
Court of equity, if the act complained of be neither 
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ultra vires, fraudulent or illegal, the Court will refuse 
its intervention because powerless to grant it, and will 
leave all such matters to be disposed of by the majority 
of the stockholders iu such manner as their interest 
may dictate, and their action will be binding on all, 
whether approved of by the minority or not.” 


The healing effect of the ratification by stockholders 
upon a voidable contract entered into by directors is 
fully recognized in Grant vs. United Kingdom Ry. Co., 
40 Ch. D., 135. 

In the case su) judice, the contract was in effect, made 
between the stockholders themselves and J. P. Morgan 
& Co., and it cannot be successfully assailed, without 
maintaining that stockholders are without capacity to 
make a valid contract with the directors of their com- 
pany. 

It would be manifestly contrary to fair dealing and 
good faith to permit stockholders to invite directors 
to enter into an engagement, and after the directors 
had put themselves in a position in which the contract 
could be enforced against them, to permit the stock- 
holders to deprive them of the benefits of it. 

In my investigation no case has been found which 
will justify such a result. 

In the proper application of a legal rule, it cannot 
be necessary in order to do justice to one party to do 
manifest injustice to the other. Such inequity would 
condemn the application of the rule, not the rule itself. 

On the ground which has been discussed, upon the 
facts presented, the complainant’s case is without sup- 
port in law. He made no inquiry, did not attend the 
meeting, and now attempts to deprive the two-thirds 
of the stockholders who did attend the May meeting 
of the benefit of a contract which they then approved, 
and which, as has been held in the Berger case, the 
corparation had power to make. 

As was declared in that case (citing Hllerman vs. 
Chicago Junction Co., 49 N. J. Equity, 217) individual 
stockholders cannot question, in judicial proceedings, 
corporate acts of directors if the same are within the 
powers of the -corporation, and in furtherance of its 
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purposes ; are not unlawful or against good morals, 
are done in good faith and in the exercise of an honest 
judgment. 

Much less can a shareholder challenge like action 
taken by a majority of his co-stockholders. 

The other objections urged as to the want of con- 
formity by the defendant corporation with the require- 
ments of the act of 1902 have been duly considerd, and 
are deemed to be without merit. 

There is no ground presented by the case, or agitated 
in the briefs of counsel, which will justify the inter- 
position of a court of equity to arrest the proposed 
action of the defendants. 

The decree below should be reversed and the in- 
junction dissolved, with cost in this Court and in the 
Court below. 


LXVI KELLEY V. NEWBURYPORT R. CO. 


[141 Mass. 496-9 ; 6 Northeastern, 745. ] 
Kelly v. Newburyport & A. H. R. Co. 


Ratirication—Notres To Direcrors—VoImIDABLE 
ONLY. 


A horse railroad company, through its directors, 
made a contract with one G., to build a road fora 
certain price in money and stock, and B. and C. be- 
came sureties upon the bond of G. G. failed to per- 
form his contract, and the board of directors called on 
the sureties, themselves directors in the company, to 
finish the road, with notice that they would be held 
lable to the company for all damages that might ac- 
crue to the company by their default. The sureties 
proceeded to finish the road according to the contract, 
iu which they originally had no interest. The price 
was fair and reasonable; the road was well built; the 
advancements made by them were in consequence of 
the notice of the directors to them; and they acted 
without fraudulent design to obtain any pecuniary bene- 
fit for themselves from said contract. The act of the 
directors in the premises was under authority of a gen- 
eral vote of the stockholders of the company authoriz- 
ing them to make asettlement of the contract, and cer- 
tain notes were given by way of such settlement. After 
ceiving the notes the company operated the road for a 
number of years, paid interest upon the notes, and did 
other acts tending to show that it recognized the notes 
as liabilities of the company. //edd, that the notes 
had been ratified, or their voidability waived, and that 
an action might be maintained upon them to recover 
their value against the company. 


8. PRINCIPAL AND AGENT—CoONTRACT— RATIFICATION 
or— WHAT CONSTITUTES. 


In order to make a valid ratification it is not neces- 
sary that the principal should not only know all the 
facts, but also the legal effect of the facts, and then, 
with a knowledge of both law and facts, have rated 
a contract by some independent and substantive act. 
It is sufficient if a ratification is made with a full 
knowledge of all the material facts. 
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C. Auten, J. The first ground of defense is that by 
virtue of St. 1871, c. 381. § 6, the defendant was for- 
bidden to build its road until a certificate had been 
filed in the office of the secretary of the common- 
wealth, signed and sworn to by the president, treas- 
urer, clerk, and a majority of the directors, stating 
that the whole amount of the capital stock had been 
unconditionally subscribed for by responsible parties, 
and that 50 per cent. of the par value of each share of 
the same had been actually paid into its treasury in 
cash. It appeared by the anditor’s report that such a 
certificate was filed in season, but he received evidence 
to show, and found as a fact, that 50 per cent. of the 
par value of each share had not been paid in, though 
the whole of the capital stock had been duly sub- 
seribed for, and more than 50 per cent. of the whole 
amount of it had been paid in at the time of the mak- 
ing of the contract for the construction of the road. 
Under these circumstances, the defendant contends 
that it had no power to enter into a contract for the 
construction of its road; that the act was wltra vires ; 
that the unanimous action of the stockholders would 
not cure the taint; and that all promises to pay for 
work and materials in building the road, and all notes 
given therefor, are void and incapable of ratification, 
and that it cannot now be held responsible therefor, 
although for nearly 10 years it was held, enjoyed, 
operated, and taken the earnings of the road so_ built 
for it, and paid the interest on the notes. In reference 
to this ground of defense, it was sufficient to say that, 
according to cases heretofore decided, it has been 
declared to be unavailable. It was not intended by the 
legislature to allow corporations to escape from their 
just debts in this manner. rst Wat. Bank of Salem 
v. Almy, 117 Mass. 476; Augur Steel Axle Co. v. 
Whittier, Id. 451; Whitney v. Wyman, 101 U.S. 392. 
See, also, Davis v. Old Colony R. R., 131 Mass. 260 ; 
Monument Nat. Bank v.. Globe Works, 101 Mass. 57 ; 
Gold Min. Co. v. National Bank, 96 U.S. 640; National 
Bank v. Matthews, 98 U.S. 621; Harris v. Runnels, 12 
How. 79; O Hare v. Second Nat. Bank, TT Pa. St. 96. 
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The defendant then contends that the notes in suit 
cannot be enforced because they were given to its own 
directors in payment for the construction of the road 
by them, and are now held by the plaintiff subject to 
all defenses which might have been made to a suit 
upon them by the payees. Upon this point the only 
question properly before us is whether there was suffi- 
cient evidence to warrant the jury in finding a ratifica- 
tion of the notes by the corporation. The presiding 
judge assumed that the notes were originally void, and 
submitted to the jury the single question of ratifica- 
tion. Being of the opinion that there was sufficient 
evidence to warrant the verdict on the question of 
ratification, we have no occasion to consider whether 
it might not also have been proper to submit to the 
jury the question of the original validity of the notes 
under proper instructions. 

* %* * * * * 

The second request sought to incorporate into the 
doctrine of ratification a new element: namely, that, in 
order to make a valid ratification, the principal must 
have not only known all the facts, but also the legal effect 
of the facts, and then, with a knowledge both of the 
law and facts, have ratified the contracts by some in- 
dependent and substantive act. This request also was 
properly refused. It is sufficient if a ratification is 
made with a full knowledge of all the material facts. 
Indeed, a rule somewhat less stringent than this may 
properly be laid down when one purposely shuts has 
eyes to means of information within his own possession 
and control, and ratifies an act deliberately, having all 
the knowledge in respect to it which he cares to have. 
Jombs v. Scott, 12 Allen, 493, 497; Phosphate of 
Lime Co. v. Green, L. R. 7 C. P. 43, 57. 


NYE V. STORER. EXik 
[168 Mass., 53, 46 N. E., 402.] 
Nye vs. Storer. 


[Supreme Judicial Court, 1897. ] 


Appeal from supreme judicial court, Suffolk 
county. 

Bill by William F. Nye, as a stockholder, against 
Herman B. Storer and others, officers and directors of 
the Onset Bay Grove Association, a corporation, to 
cancel a lease by the corporation to defendants. Bill 
dismissed, and plaintiff appeals. Bill dismissed. 

Know tron, J. If we assume, in favor of the plaintiff, 
without deciding, that he has allezed such facts in 
the conduct of the corporation and its directors as 
would enable him, as a stockholder, to obtain relief if 
it appeared that the acts complained of were illegal, 
we come to the substance of the charges of illegality. 

(The opinion here discusses the question of ille- 
gality). 

The only other ground of objection to the lease is 
that it was fraudulent. But in this part of the case 
there are no fraudulent acts charged. It is not charged 
that the price to be paid was inadequate, or that the 
directors or corporation acted otherwise than as they 
deemed for the best interest of the stockholders. The 
lessees assumed all risks, and agreed to give the cor- 
poration one-half of the net income. ‘The effect of the 
lease upon the corporation property not included in 
the lease was to be considered, as well as other ques- 
tions of policy. That the plaintiff is prevented from 
receiving a portion of the surplus earnings and actual 
profits of the company does not show fraud. It may 
well be for its pecuniary benefit, and that of every 
stockholder in the corporation, that a portion of the 
earnings will be used by the lessees in accordance with 
the terms of the lease. A general charge of fraud, with- 
out stating facts in which the fraud consists, is 
not enough (Nichols vs. Sfogers, 139 Mass., 146 
29 N. K. 377; Other v. Smurthwaite, L. R. 5 Eq. 
437-441). 
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That the lease runs to persons who are direct- 
ors of the corporation is a suspicious circum- 
cumstance, which calls for careful scrutiny, but of it- 
self, it does not necessarily render the transaction 
void (Union Pac. R. Co. v. Credit v. Mobilier of 
America, 135 Mass. 367-376 ; Helley vs. Railroad, 141 
Mass. 496-499,6 N. E. 745, and cases cited). Such a 
transaction may be made in good faith for the best in- 
rests of the corporation. /t may be avoided or may 
be ratified by the corporation. Although there is con- 
structive fraud in a contract made by all the acting 
directors of a corporation with themselves as indivi- 
duals, which renders the contract voidable, there is 
no such fraud in a stockholders voting upon a trans- 
action between the corporation and himself (Trans- 
portation Co. v. Beatty, 12 App. Cas. 589 ; Gamble v. 
Water Co. 123 N. Y. 91, 25 N.E. 201 ; Bjorngaard v. 
Bank, 49 Minn. 483, 52 N. W. 48; see, also, Orl Co. 
~. Marbury, 91 02S. 961 Gas Co. us berry, Vila 
8. 322, 5 Sup. Ct. 525 ; Conyngham’s Appeal, 57 Pa. 
St. 474. But such transactions will be set aside 
upon slight evidence of actual fraud. 

In the present case the substance of all the charges 
is that the making of the lease was an evasion of the 
charter, and, it being established that such a lease 
might lawfully be made under the charter, no valid ob- 
jection to the transaction is stated. It is not charged 
in the bill, nor contended in argument, that the direct- 
ors, in making the lease, intended to obtain a pecuniary 
advantage for themselves to the detriment of the other 
stockholders. Bill dismissed.” 


— 
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[52 Northw. Rep. 48.] 


Bjorngaard, et al., v. Goodhue County 
Bank, et al. 


[Supreme Court of Minnesota, May 5, 1892. | 


RIGHTS OF STOCKHOLDERS—SALE OF PROPERTY TO 
CORPORATION. 


Stockholders in a corporation are not disqualified to 
vote upon a matter coming before a stockholders’ 
meeting by the fact that they may have a personal in- 
terest in the matter, as upon a proposition to ratify a 
purchase of property from themselves which they as 
directors had assumed to make. 


[Syllabus by the Court. ] 


Appeal from district court, Goodhue County ; Crossy, 
Judge. 

Action by Thor R. Bjorngaard and others against the 
Goodhue County Bank and others. From a judgment 
for defendants, plaintiff's appeal. Affirmed. 

GILFILLAN, C. J. The defendant bank is a banking 
corporation. The defendants Sheldon, Perkins, Feath- 
erstone, Brooks, Boxrud and William and Frederick 
Busch, and the plaintiff Hoyt, were, at the times here- 
inafter mentioned, and now are, its directors. The 
director defendants were and are stockholders, owning 
a large majority of the stock. The plaintiffs are stock- 
holders. The defendant stockholders owned a lot and 
building. Ata directors’ meeting on July 7, 1890, all 
the directors being present, it was resolved, all the 
directors except Hoyt, who protested, voting in the 
affirmative, that the corporation purchase at a price 
specified said lot and building, and on July 11th the 
owners executed a conveyance to the bank. The action 
is brought to set aside the transaction, and to. pre- 
vent the funds of the bank being used to com- 
plete the purchase, and also to prevent a ratifi- 
cation by the stockholders, a meeting of whom 
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had been called for the purpose; or, rather, to 
prevent such ratification by votes of defendants. 
There is no doubt that, within the rule in Rothwell 
v. Lobinson 39 Minn. 1, 38 N. W. Rep. 772, the plaint- 
iffs may bring such an action without first applying to 
the corporate authorities to bring it. The directors 
against whom complaint is made are not only a ma- 
jority of the directors, but they own a majority of the 
stock, so that any application either to the board of 
directors or to the body of stockholders to bring the 
action would be equivalent to asking the alleged 
wrongdoers to bring suit in the name of the corpora- 
tion against themselves. The law does not require of 
the minority stockholders to do so absurd a thing as 
a condition of seeking relief against the wrongful acts 
of the directors and majority stockholders. 

The court beiow decided the case in favor of the de- 
fendants on the proposition that, although the act of the 
board of directors was voidable, it was not ultra vires, 
and was capable of ratification ; and where a majority 
of the stockholders have power to ratify the unauthor- 
ized act of the directors, courts will not interfere. We 
see no reason to think this purchase was ultra vires,— 
that the corporation had not power to make it. And, 
that being so, it may be conceded that the board of 
directors had authority to make a purchase for the 
corporation. And itis undoubtedly true that, where 
a corporation had power to do a certain thing, though 
the authority to do it is not in the directors, the 
stockholders may ratify their act if they assume to do 
it on behalf of the corporation. 

But this transaction is not voidable because 
ultra vires,—because there was no authority in 
the directors to purchase; but it is voidable 
under the rule that one having authority from 
another to purchase or sell for him cannot purchase 
from nor sell to himself. To do so is in law a fraud. 
The rule is absolute, and the matter of fraud in fact is 
immaterial. The party for whom the purchase or sale 
is made need not allege nor prove fraud or injury, 
but may disaffirm without taking any risk. The rule 
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is inflexible in order to prevent fraud on the part of 
one holding a fiduciary relation, by making it im- 
possible for him to profit by it, thus removing tempta- 
tion from his way. This court has steadily adhered 
to and applied the rule since it first enunciated it in 
Baldwin v. Allison, 4 Minn. 25, (Gil. 11.) 

But in all cases of the kind the principal may, 
with full knowledge of the facts, ratify what has 
been done. The act of the defendant directors 
was a violation of this rule, and the purchase was 
not binding on the corporation until ratified. The 
question is therefore presented under the allegation 
and relief asked in the complaint, had the defendants 
aright to vote as stockholders at the stockholders’ 
meeting called for the purpose upon the question of 
ratification ? While stockholders in a corporation owe 
the duty of good faith to each other in the manage- 
ment of the affairs of the corporation, they do not 
stand to each other in a fiduciary relation within the 
rule we have stated. They are not trustees nor agents 
for each other in the matter of voting upon any propo- 
sition that may come before a meeting of the stock- 
holders. In voting, each must be guided by his own 
judgment as to what is for the best interest of the 
corporation. The fact that he may have a personal 
interest, separate from the others or from that of the 
corporation in the matter to be voted upon, does not 
affect his right to vote. It is not to be understood 
that the majority stockholders may use their power of 
voting for the purpose of defrauding the minority. It 
was said in Gamble v. Water Co., 123 N. Y. 91, (25 N. 
EK. Rep. 201), in which the right of a stockholder in 
such a case to vote was affirmed: ‘In such cases it 
may be stated that the action of the majority of the 
stockholders may be subjected to the scrutiny of a 
court of equity at the suit of the minority shareholders.’ 
And in Transportation Co. ». Beatty, L. BR. 12 App. 
Cas., 589, in which the same thing was held, it was 
said, in effect, that in such case the ratification must 
not be brought about by unfair or improper means, nor 
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to be illegal or fraudulent or oppressive towards those 
shareholders who oppose it. 

A rule excluding stockholders from the right to 
vote merely because they might be personally in- 
terested to vote in a particular way, contrary to the 
interests of the other stockholders, would be likely to 
lead to great confusion. The. rule laid down in the 
two cases cited is suflicient to secure the exercise of 
the good faith which one stockholder owes to the 
others. Judgment affirmed.” 


DUNPHY V. TRAVELERS’ ASSOCIATION. LXXV 


(146 Mass. 495; 16 N. E. 426.] 
Dunphy v. Traveler’s Newspaper Ass'n. 
[Supreme Judicial Court, 1888. ] 


Know ton, J. The plaintiff brings this bill as a 
stockholder in the defendant corporation, in behalf of 
himself and such other stockholders as may join there- 
in, alleging that Roland Worthington, one of the de- 
fendants, is the president and treasurer of said cor- 
poration, and is, and for a long time has been, the 
owner or controller of a majority of the shares of its 
capital stock, and, by means of his ownership and con- 
trol, has chosen such persons to be directors as he has 
seen fit, and has improperly used and invested large 
sums of the money of the corporation in certain speci- 
fied ways, and has kept other large sums of its money 
on hand, drawing no interest; and has improperly re- 
ceived large amounts as his salary as president of the 
corporation, and as rent of a building owned by him 
and occupied by it ; and has prevented the making of 
dividends upon the capital stock, and has otherwise 
improperly managed the affairs of said corporation, to 
the great damage to the plaintiff and other stock- 
holders. 

on * * * * * 

(The opinion here discusses the prayers of the bill) 

Courts of equity are swift to protect helpless minori- 
ties of stockholders of corporations from oppression 
and fraud of majorities. But the legal relations into 
which the members of a corporation enter require them 
to seek redress of supposed wrongs done them as 
stockholders, from its officers, and from the corpora- 
tion itself, before applying elsewhere. Miscon- 
duct in dealing with a corporation, or in the 
management of its affairs, can effect its 
members only through the corporation itself. The 
wrong, in such a case, is done primarily to the cor- 
poration. It is the duty of its directors, or other man- 
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aging officers, to protect it from those who would do it 
injustice, and to seek compensation for any injury 
which it receives. 

Stockholders in a corporation impliedly agree, 
when they join it, to act in the corporate 
business through officers chosen to represent them, 
or by vote at meetings of the members regularly 
called ; and so, if they deem themselves aggrieved as 
shareholders by the dealings of others with it, or by 
the acts of its managers, they are bound to seek their 
remedy through corporate channels— First, by appli- 
cation to the officers in charge; and, failing there, 
secondly, to the corporation itself, at a meeting of its 
members. If they can obtain justice at the hands of 
neither, the courts are open for their relief. It would 
be contrary to the fundamental principles of corporate 
organizations to hold that a single shareholder can at 
any time launch the corporation into litigation to ob- 
tain from another what he deems to be due it, or to 
prevent methods of management which he thinks 
unwise. 

Intelligent and honest men differ upon questions 
of business policy. It is not always best to in 
sist upon all one’s rights; and a corporation, acting 
by its directors or by vote of its members, may prop- 
erly refuse to bring suit which one of its stock- 
holders believes should be prosecuted. In such a case 
the will of the majority must control. It is only when 
the action of a corporation in refusing to proceed 
at the request of a stockholder is fraudulent as 
against bim, or in disregard of his rights, that he can 
maintain a suit in his own name in the corporate 
right. 

The court cannot interfere with the management of 
corporations in matters which are properly within 
their discretion, so long as their discretion is fairly 
exercised ; and it is always assumed, until the con- 
trary appears, that they and their officers obey the 
law, and act in good faith towards all ther 
members. Even when their acts are ultar 
vires, or otherwise illegal, a complaining mem- 
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ber must first seek his remedy within the 
corporation. 

The only exception to the rule that the 
stockholder must apply to the directors, and also, 
if need be, to the corporation for the redress of a 
wrong done it, before he can sue in a court of equity 
for himself, and in behalf of the other stockholders, is 
when it appears that such application would be un- 
availing to protect his rights. Brewer v. Theatre, 104 
Mass. 378; Allen v. Wilson, 28 Fed. Rep. 677; 
Hawes v. Oakland, 104 U. 8. 450; Detroit v. Dean, 
106 U. S. 537, 1 Sup. Ct. Rep. 560; Dimpfell v. 
Railway Co., 110 U. 8. 209, 8 Sup. Ct. Rep. 573; 
Foss v. Harbottle, 2 Hare, 461. That may happen 
when the directors themselves are the wrong-doers, or 
are in fraudulent combination with them, or when the 
corporation is controlled by them, or when it is 
necessary that action should be taken too speedily to leave 
time for a corporate meeting of stockholders.* 


* Samuel v. Holliday (Mr. Justice Mitter) Woolw 400; 21 Fed. 
Cases 306-812: 

“Tf a stockholder is aggrieved by the refusal of the board of 
‘« directors to accept his views, his remedy is to unite with other 
‘stockholders, and change those directors. But, if irreparable 
““ mischief to his interests may ensue in the meantime, equity will 
‘‘ administer preventive justice until such time as the will of the 
““ body of stockholders can be ascertained.” 


LXXVIII SHAW V. DAVIS. 


(78 Md. Rep. 308, s. c., 28 Atl. 619.] 


Shaw vs. Davis 


(1894, Court of Appeals); McSuerry J. (Roprnson, 
C. J. Bryan, Briscoz, Pace and Fowter, JJ., of the 
Court). 

(The opinion first discusses the facts in considarable 
detail and certain points as to the pleading). 

The case, then, before us is that of a minority stock- 
holder filing a bill in his own behalf, and in behalf of 
others who may subsequently join him, to restrain by 
injunction the majority stockholders of one railroad 
company from leasing, except with the leave of a court 
of equity, and upon the terms which it may prescribe, 
the road of another railway company, in which latter 
company the majority stockholders are the same per- 
sons who are the majority stockholders in the proposed 
lessee company ; and also praying for an account be- 
tween the two companies of antecedent financial trans- 
actions. 

Naturally, the inquiries which such a case sug- 
gests at the very outset are—First, what jurisdic- 
tion has a court of equity to control the internal 
management of a corporation at the instance of a 
minority stockholder ? and, secondly, in what manner 
does the circumstance that the majority of the stock is 
held by the same persons in both the companies, affect 
the question of jurisdiction ? 

And, first, it may be stated, as the result of all the 
authorities, that whenever any action of either directors 
or stockholders is relied on in a suit by a minority stock- 
holder for the purpose of invoking the interposition of a 
court of equity, if the act complained of be neither ultra 
vires, fraudulent, nor illegul, the court will refuse tts in- 
tervention because powerless to grant it, and will leave 
all such matters to be disposed of by the majority of 
stockholders in such manner as their interests may dic- 
tate, and their action will be binding on all, whether ap- 
proved of by the minority or not. 
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“In this country,’ said the late Mr. Justice 
MILLER, in speaking for the supreme court of 
the United States in Hawes v. Oakland, 104 
U. S. 450, “the cases outside ‘the federal 
courts are not numerous, and, while they admit the 
right of a stockholder to sue in cases where the cor- 
poration is the proper party to bring the suit, they 
limit this right. to cases where the directors are guilty 
of a fraud, or a breach of trust, or are proceeding ultra 
vires.” 

And so,in MacDougall v. Gardiner, 1 Ch. Div. 14, 
James, L. J. said : 


“T think it is of the utmost importance in all 
these companies that the rule, which is well 
known in this court as the rule in JMosley v. 
Alston, 1 Phil. Ch. 790, and Lord v. Miners Co., 
2 Phil. Ch. 740, and Hoss vs. Harbottle, 2 Hare, 461, 
should be always adhered to ; that is to say, that 
nothing connected with internal disputes between 
the shareholders is to be made the subject of a 
bill by some one shareholder in behalf of himself, 
and others, unless there be something illegal, op- 
pressive, or fraudulent, —unless there is something 
ultra vires on the part of the company, gua com- 
pany, or on the part of the majority of the com- 
pany, so that they are not fit persons to determine 
it; but that every tigation must be in the name 
of the company, if the company really desire 
it. Because there may be a great many wrongs 
commuted in a company, there may be clains 
against directors, there may be claims against 
officers, there may be claims against debtors, 
there may be a great variety of things which 
a-company may be well entitled to complain of, 
but which, as a matter of good sense, they do not 
think it right to to make a subject of litigation ; 
and it is the company as a company which will 
make anything that is wrong to the company the 
subject of litigation, or whether it will take steps 
to prevent the wrong being done * * * 
Everything in this bill, so far as I can see, if it is 
a wrong, is a wrong to the company. Whether it 
ought to have been done, or ought not to have been 
done, depends on whether it is for the good of the 
company it should have been done, or for the good 


MacDougall 
vy. Gardiner. 
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of the company it should not have been done; 
and, putting aside all legality on the part of the 
majority, it is for the company to determine 
whether it is for the good of the company that the 
things should be done, or should not be done, or 
left unnoticed.” 


In the same case Metuisu, L. J., after observing that 
very often, in companies, things are done which ought 
not tv be done, proceeds : 


‘“ Now, if that gives a right to every member of 
the company to file a bill to have the question de- 
cided, then, if there happens to be a cantankerous 
member, or one member who loves litigation, 
everything of this kind will be litigated ; whereas, 
if the bill must be filed in the name of the com- 
pany, then, unless there is a majority who really 
wish for litigation, it will not go on. In my 
opinion, if the thing complained of is a thing 
which, in substance, the majority are entitled to 
do, or if something has been done irregularly 
which the majority of the company are entitled to 
do regularly, or if something has been done illegally 
which the majority has the right to do legally, 
there can be no use in having litigation about it, 
the ultimate end of which is only that a meeting 
has to be called, and then, ultimately, the majority 
gets its wishes. /s it not better that the rule 
shall be adhered to that, if wt is a thing which the 
majority are the masters of, the majority, in sub- 
stance, shall be entitled to have their will fol- 
lowed ? Tf it is athing of that nature, it only 
comes to this, that the majority are the only per- 
sons who can complain that a thing which they 
are entitled to do has been done irregularly ; and 
this is what, as I understand, was decided by the 
eases of Mozley v. Alston and Foss v. Harbottle. 
In my opinion this is the rule to be maintained.” 


See, also, Gray v. Lewis, 8 Ch. App. 10650. 


Secondly, the fact that the same persons hold the ma- 
jority of the stock in both companies, does not, of itself, 
enlarge the Court's jurisdiction. 

The act complained of furnishes the test of 
jurisdiction, and it must be wltra vires, fraudu- 
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lent or illegal. Nothing short of this will suf- 
fice. This is true even in a case where di- 
rectors, and not stockholders, do the act complained of. 
Booth v. Robinson, 55 Md. 441. And for stronger 
and more obvious reasons it is also true in a case where 
stockholders themselves act directly. They are not 
trustees or guasi trustees for each other. Even a direc- 
tor is not, strictly speaking, a trustee (Spering’s 
Appeal, 71 Pa. St. 11; Smith v. Anderson, 15 Ch. 


Div. 247. 
In Pender v. Lushington, 6 Ch. Div. 70, Jessen, M. 
R., in speaking of the rights of a stockholder, said : 


‘T cannot deprive him of his property, though 
le may not make use of the property in the way I 
approve. This is really the question, because, if 
these stockholders have a right of property, then 
I think all the arguments which have been ad- 
dressed to me as to the motives which induced 
them to exercise it, are entirely beside the ques- 
tion.” 


Then, after referring to a decision by MELtisu, the 
Master of the Rolls proceeded : 


‘Tn other words, he (MELuisH, J.) admits a man 
may be actuated in giving his vote as stockholder 
by interests adverse to the interests of the com- 
pany as a whole. He may think it was for his par- 
ticular interest that a certain course may be taken 
which may be, in the opinion of others, adverse to 
the interests of the company as a whole; but he 
cannot be restrained from giving his vote in what 
way he pleases, because he is influenced by that 
motive. There is, if 1 may so say, no obligation on 
a shareholder of a company to give his vote merely 
with a view to what other people may consider the 
interests of the company at large. He has a right, 
of he thinks fit, to give his vote from motives or 
promptings Of what he considers his own individual 
interests. This being so, the arguments which have 
been uddressed to me, as to whether or not the 
votes which were given would bring about the ruin 
of the company, or whether or not the motive was 
an improper one which induced these gentleman to 


Pender v. 
Lushington. 
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give their votes, or whether or not their conduct 
shows a want of appreciation of the principles on 
which this company was founded appear to me to be 
wholly immaterial,” 


And, in Manhattan El. R. Co.’s case, 11 Daly, 516, 
the Court says : 


“Tt is argued that, if common directors are dis- 
qualified from acting, so are common stockholders 
incapable to ratify agreements between their com- 
panies, and that the holder of one share of stock 
in each company could prevent any action at a 
stockholders’ meeting relating to the two com- 
panies, no matter how advisable that action might 
seem to the holder of every other share. I do not 
say that the disqualification extends to a share- 
holder. I see no reason why it should. The dis- 
qualification rests entirely on the fiduciary rela- 
tion. A shareholder is trustee for nobody. He 
has only his own interests to look after as such 
stockholder. Closely connected, undoubtedly, he 
is In practice with every other stockholder, but he 
holds no such fiduciary relation to the corpora- 
tion as stockholder as he holds as director.” 


Beach, Corp. c. 13 § 247. 


Accepting these propositions as the fixed and settled 
law, it remains now to inquire whether the proof sus- 
tains the allegations of the bill, and brings the case 
within the legal principles to which reference has just 
been made. If the Messrs. Davis and Mr. Elkins 
selected, as alleged, an improper location for the Pied- 
mont & Cumberland road, and improperly constructed 
that road, so that it would be ruinous to operate it, 
and if they did this with a view of throwing the heavy 
cost operating it on the West Virginia Central, 2 is 
difficult to assign a reason for such singular conduct. 
On its face the allegation is, to say the least, improbable. 
Those gentlemen owned over 30,000 shares of the 
55,000 issued shares of the West Virginia Central 
Company, while they owned but 7,295 shares of the 
Piedmont & Cumberland voad ; und that they would 
purposely aud designedly wreck their larger and more 
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valuable holdings in the West Virginia Central merely 


for the purpose of realizing an income from a smaller 
and dependent road, in which their aggregate shares 
were not one-fourth of the amount owned by them in 
the main enterprise, is quite incomprehensible. Cer- 
tainly, no motive for such strange course has been 
shown. But, apart from the improbable character of 
the allegation, it is not supported by the evidence. 

(The Court here further discusses the evidence.) 

(The opinion then takes up consideration of evi- 
dence) 

What we have said in considering the subjects just 
discussed applies equally to so much of the prayer 
of the bill as relates to the relief sought by way of 
account ; and, without repetition, we need only add 
that the plaintiff has failed to support by evidence the 
averments upon which the jurisdiction to grant that 
particular relief depends. There is no- pretense that 
the two companies had not the necessaay powers, 
under their charters and under the laws, to enter into 
the business relations out of which these questions of 
account arose. The transactions themselves were not 
illegal, and, however erroneous the accounts may be 
conceded to be, when considered from the standpoint 
of a professional accountant, there has been literally 
nothing adduced to show that the alleged errors were 
fraudulently or designedly committed, with a view of 
benefiting the stockholders of Piedmont & Cumber- 
land Company at the expense of the stockholders of the 
West Virginia Central Company. Nor does the mak- 
ing of a lease by the Piedmont & Cumberland road to 
the West Virginia Central Company necessarily de- 
pend upon the state of antecedent accounts between 
the two companies. Whatever unadjusted or erron- 
eously adjusted accounts there may be can as 
readily be balanced and settled after, as before, a 
lease has been executed. 

And if the proposed lease be not ultra vires 
or unlawful or fraudulent, no court, at the in- 
stance of a minority stockholder, or at the in- 
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stance of any one else, has the power or the right to 
restrain the majority from dealing with the property 
as they may deem most advantageous to their own in- 
terests. Any other doctrine would put it in the power 
of a single stockholder, owning but one share out of 
many hundreds, to transfer the entire management of 
a corporation to a court of equity, and would effectu- 
ally destroy the right of the owners of the property 
to lawfully control it themselves. It would make a 
court of equity practically the guardian, so to 
speak, of such a corporation, and would substitute 
the . chancellor's belief as to what contracts 
a corporation ought, as a matter of expe- 
diency, or policy, or business venture, to muke, 
instead of allowing such questions to be settled 
by the persons beneficially interested in the property. 
No such arbitrary or dangerous power has ever been 
claimed by any court, and if laid claim. to, it would 
never be tolerated in a free government. 

The injunction granted on March 14, 1891, pro- 
hibited the making of a lease upon the terms 
of 60 per cent. of the gross earnings, or any 
other lease, until the further order of the court. 
Apart from all questions of ultra vires, ille- 
gality, and fraud, this power, thus assumed, under- 
took to reserve to the court the authority to prescribe 
the terms of any lease, because it prohibited the mak- 
ing of any lease without the court’s leave. When the 
terms are not agreed to, the conditions not named, and 
the covenants not formulated, what authority exists in 
the chancellor to assume in advance that .an act wltra 
vires, or that fraud or illegality, will be attempted? In 
the case at bar the lease which was actually prepared 
under the circumstances we have already stated at 
large—which are a flat negation of any fraud or se- 
crecy—made no provision for a 60 per cent. but for a 
63 per cent. proportion of the gross earnings, and there 
is nothing to show, even if we had the right to go into 
an examination of the subject, that such a proportion 
of the gross earnings would be an unfair or inadequate 


SHAW yY. DAVIS. LXXXV 


rental. As the court had no power to decree a lease, 
so it had no power to prescribe the terms of one. It 
could prohibit the doing of an act ultra vires, illegal, 
or fraudulent. Beyond that it could not go. As no 
such act was before it, it did right in dissolving the 
injunction, and in dismissing the bill. For the reasons 
we have given we will affirm the decree appealed from. 
Decree affirmed, with costs above and below. 
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[112 Cai., 58; 44 Pac. 333] 
San Diego, &c. R. Co. v. Pacific Beach Co. 


(1896, Supreme Court of California; McFaruanp, J. 
with TEMPLE and Hensuaw, JJ. concurring) 


1. That a majority of the directors in one corpora- 

tion were also directors of another corporation does not 

render a contract between the two corporations, entered 
into through the directors, absolutely void. 

2. A land company, engaged in platting and selling 
land, contracted with a railway company to pay ita 
certain sum in installments, in consideration that the 
railway company should run a certain number of trains 
daily for two years to the land company’s land. The 
contract was executed on the part of the railway com- 
pany, and several of the installments paid by the land 
company. At a stockholders’ meeting of the land com- 
pany, the contract was affirmed by a majority of the 
stockholders. Held, that the land company, even 
though it could have avoided the contract in the first 
instance, could not defeat a recovery of the unpaid 
installments on the ground that, at the execution of 
the contract, the two corporations had directors in 
common. 


Department 2. Appeal from superior court, San 
Diego County ; Grorce PurerBaueGH, Judge. 

Action by the San Diego, Old Town & Pacific Beach 
Railroad Company, a corporation, against the Pacific 
Beach Company, a corporation. From a judgment for 

plaintiff, and from an order denying a new trial, de- 
fendant appeals. Affirmed. 

McFaruann, J. This is an action upon two promis- 
sory notes made by defendant to plaintiff—one for 
$15,000, and the other for $1,500; the latter being for 
interest due upon said first-named note. Judgment 
went for plaintiff, from which, and from an order deny- 
ing a new trial, defendant appeals. 

* * * * * % 

The main contention of appellant fora reversal arises 

out of these facts: The respondent had five directors, 


- 
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and the appellant nine; and at the time the contract 
was made four of the directors of the appellant were 
also directors of the respondent, and it is also claimed 
that, before the completion of the contract, a fifth 
director of appellant—D. C. Reed—became a director 
of respondent. A majority of the directors of both 
corporations were also stockholders in both, and the 
contention of appellant is that, because there were 
common directors of the two corporations as aforesaid, 
therefore the contract was absolutely void, and incap- 
able of ratification. Respondent contends that, upon 
these facts, the contract was, at the most, only void- 
able, and that the appellant ratified it. Appellant also 
contends that, even though ratification were possible, 
there was none. In this case there is no actual fraud, 
either alleged or found ; and this distinguishes it from 
many of the cases cited by appellant. The contract 
seems to have been a fair, opeu one, and carried 
into effect before the eyes of all persons in- 
terested. Neither is there any question of 
wtra vires; and this also distinguishes the 
case from cases cited by appellant. The court 
found that appellant’s charter expressly gave it the 
power to make such a contract. See, also, on this 
point, Vandall v. Dock Co., 40 Cal. 83. The conten- 
tion, therefore, at this point of the case, is that the 
mere fact that there were common directors, as above 
stated, of the two corporations at the time of the con- 
tract, makes it absolutely void ; and this contention 
cannot be maintained. 

Where two corporations, through their boards of 
directors, make a contract with each other, the direct- 
ors who are common to both are not within the rigid 
rule of the cases which hold that one who acts in a 
fiduciary capacity cannot deal with himself in his 
individual capacity, and that any contract thus made 
will be declared void, without any examination into its 
Juirness, or the benefits derived from it to the cestut 
que trust. Two corporations have the right, within the 
scope of their chartered powers, to deal with each 
other; and this right is certainly not destroyed or 
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paralyzed by the fact that some, or a majority, of the 
directors are common to both. Of course, if such 
directors should wrongfully and willfully use their 
powers to the prejudice of one of the corporations, their 
action, if not acquiesced in, and if contested at the 
proper time, could be avoided, as in any other case of 
aclual fraud. But such common directors owe the same 
jidelity to both corporations, and there is no presumption 
that they will deal unfairly with either. Therefore, 
their acts-as such common directors are not void. 
There are abundant authorities to this proposi- 
tion, but it is hardly necessary to refer to any other 
Pawy v.Pawy. than that of Pauly v. Pauly, decided by this court (107 
Cal. 8, 40 Pac. 29), and the cases there cited. In that 
case the court, in its opinion, says: 
“The stumbling block in this case, however, seems 
to have been the double relation of agency of Collins, 


Dare, and Harvermale being at the same time officers 
. . ke) . re) 
and directors in both corporations,’ 


and quotes approvingly from J/ining Co. v. Senter, 26 
Mich. 73, and Leavenworth Co. Con’rs v. Chicago RP. 
i. & P. Ry. Co., 1384 U.S. 688, 10 Sup. Ct. 708, which 
eases strongly declare the rule above stated. The con- 
clusion reached is correctly condensed in the syllabus, 
as follows: 


“The fact that some of the directors of the bank 
were also directors of the cable company does not pre- 
vent them from being distinct corporations, who have 
the right to contract with each other in their corporate 
capacities ; and, if the relation of the parties has not 
been abused, it constitutes no bar to a recovery of 
moneys advanced by the bank and used for the benefit 
of the cable company.” 


We will notice one or two other recent authorities 
to the same point. In Coe. v. Railway Co., 52 Fed. 
543, Judge PARDEE says : 


coe v. Railway “That the East & West Railroad Company could 
Co. lawfully contract with the Cherokee Iron Works, al- 
though all the stockholders of the one were also stock- 
holders of the other, in the absence of fraud and mis- 
representation, is indisputable; nor would the fact 
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that the two corporations had substantially the samo 
directors, who were the active agents negotiating the 
contract, render it void,—at worst, only voidable, but 
subject to ratification.” 


In Jesup v. Railroad Co., 48 Fed. 483, the validity 
of a lease between two corporations in which there 
were common directors was involved; and Justice 
Har.an held (we quote, for brevity, from the syllabus, 
which is correct) as follows: 


“The contract by which the Dubuque Company 
leased the Cedar Falls road would not have been void, 
even if the majority of the directors of that company 
had been personally interested in the Cedar Falls 
Company. It would have been simply voidable at the 
election of the Dubuque Company, or, in a proper 
case, at the suit of its stockholders; and that election 
must have been exercised, or suit brought, within such 
time as was reasonable, taking into consideration all 
the facts and circumstances of the case.” 


In the notes to section 658, Cook, Stock, Stockh. & 


Corp. Law (3d Ed.), there are many cases cited on the 


subject. ‘They are not all in perfect harmony, but they 
abundantly warrant the statement in the text that 
“this class of contracts certainly are not void.” See, 
also, Booth v. Robinson, 55 Md. 419; MWitchen v. Rail- 
road Co., 69 Mo. 224. 


xe JESUP V. ILLINOIS CENTRAL. 
[43 Fed. Rep. 483. ] 
Jesup v. Illinois Cent. R. Co., 
[Circuit Court, N. D. Illinois, 1890.1] 


Haruay, J. 


[The pertinent portion of the opinion begins at page 
498 of the report and is as follows :| 

Looking at all the facts and circumstances, we are 
of opinion that the directors of the Dubuque Com- 
pany, including those who, at the time were holders 
of the bonds and stocks of the Cedar Falls Company, 
and expected to become interested in constructing the 
Cedar Falls road to Mona, were not guilty of actual 
fraud in leasing the Cedar Falls road upon the terms 
prescribed in the instrument of September 27, 1866. 
The lease seems to have been made in the exercise of 
an honest judgment upon their part as to what, under » 
all the circumstances, the best interests of both com- 
panies absolutely demanded. The excess, if any, of 
the rents agreed to be paid by the Dubuque Company, 
over what the business of the Cedar Falls road justi- 
fied, is not such as to raise a presumption of fraud 
upon the part of those causing the lease to be made, 
At most, it would only show error of judgmeut in re- 
spect to a matter of business. 

Recurring to the main proposition advanced by the 
Dubuque Company, we next inquire whether the lease 
of 1866 should be adjudged void upon grounds of pub- 
lic policy arising out of the relations of trust which 
Jesup and others, at the time, held to that company. 
Withont stating in detail the proceedings of the va- 
rious meetings of the board of directors of the Du- 
buque Company at which the subject of the lease was 
mentioned or discussed, it is sufficient to say that the 
lease was approved by nine directors. Of that num- 
ber, five, Morton, Knox, Stout, Schuchardt, and Robb, 
had no interest whatever in the Cedar Falls Company 
as stockholders, bondholders, or creditors, and all of 
that five, unless Robb was an exception, were large 
holders of the stock of the Dubaque Company. Of 
the remaining directors, Jesup, Frost, Smith and 
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James, were at the time holders of outstanding bonds 
and stock of the Cedar Falls Company, the value of 
which would be increased by the completion of the 
road. Indeed, it is a fair inference from the testimony 
that the directors of the Dubuque Company who were 
not interested in the Cedar Falls Company looked to 
Jesup, James, Frost, and Smith, or some of them, to 
provide the means for the completion of the Cedar 
Falls road to the state line. It is also true that the 
fonr directors last named expected to become holders 
of the bonds and stock issued on account of the ad- 
ditional road to be constructed from Waverly to Mona. 
While two of that number, Jesup and James, were 
large holders of the stock of the Dubuque Company, 
their interests in the Cedar Falls Company were 
greater than in the other company. It is not, there- 
fore, to be questioned that, when the lease of 1866 was 
made, Jesup, Frost, Smith, and James were in a posi- 
tion where their private interests in connection with 
the Cedar Falls Company might conflict with their 
duty as directors of the Dubuque Company. They 
were on both sides of the question as to the lease of 
the Cedar Falls road upon the terms stipulated. As 
stockholders and bondholders of the Cedar Valls Com- 
pany, they were interested in binding the Dubuque 
Company to pay the highest possible rent. As direc- 
tors of the Dubuque Company, their duty was to pro- 
tect it against burdens that could not be prudently or 
safely assumed, and to advance its interests in every 
proper way. 

These facts being admitted or proven, the inquiry 
yet remains, to what extent do they affect the validity 
and binding force of the lease or justify a decree of 
cancellation? The attention of the court has been 
called to Wardell v. Railroad Co., 108 U.S. 651, 658. warden v. R. 
That was a case of a contract authorized by railroad . 
directors pursuaut to a scheme by which they were to 
share with the other party large sums to be realized 
from the contract. The court said : 


“Tt is among the rudiments of the law that the 
same person cannot act for himself, and at the 


XCIL JESUP VY. ILLINOIS CENTRAL. 


same time, with respect to the same matter, as the 
agent of another whose interests are conflicting. 
* * * The law, therefore, will always condemn 
’ 

the trausactions of a party on his own behalf, 
when, in respect to the matter concerned, he is the 
agent of others, aud will relieve against them 
whenever their enforcement is seasonably resisted. 
Directors of corporations, and all persons who 
stand in a fiduciary relation to other parties, and 
are clothed with power to act for them, are sub- 
ject to this rule. They are not permitted to oc- 
cupy a position which will conflict with the in- 
terest of parties they represent and are bound to 
protect. They cannot, as agents or trustees, 
enter ito or authorize contracts on behalf of 
others for whom they are appointed to act, and 
then personally participate in the benefits. Hence 
all arrangements by directors of a railroad com- 
pany, to secure an undue advantage to themselves 
at its expense, by the formation of a new company 
as an auxilary to the original one, with an under- 
standing that they, or some of them, shall take 
stock in it, and then that valuable contracts shall 
be given {o it, in the profits of which they, as 
stockholders in the new company, are to share, 
are so many unlawful devices to enrich themselves 
to the detriment of the stockholders and creditors 
of the original company, and will be condemned 
whenever properly brought before the court for 
consideration. ” 


The case from which the above extract is made, and 
others of like character, are cited as requiring a decree 
canceling the lease in question as void upon grounds 
of public policy. 

We do not think that the cases referred to justify 
such a decree in this case. A contract, in the name of 
a corporation, by its board of directors, is not void, if 
otherwise unassailable, simply because some of the 
directors, constituting a minority, used their position 
with the effect, or even for the purpose, of advancing 
their personal interests to the injury of the company 
they assumed to represent. The lease here in question, 
as we have seen, was approved by the nine directors 
of the Dubuque Company, five of whom had no per- 
sonal ends to subserve by imposing upon the company 
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a lease that was unreasonable or harsh in its terms. 
On the contrary, as alveady stated, at least four of that 
five were holders of the stock of the Dubuque Company, 
and therefore interested to guard it against unneces- 
sary or improper burdens. We need not inquire as to 
the extent of their information touching the facts bear- 
ing upon the question of the proposed lease. It is 
sufficient to say that they approved it, and that their 
approval was not, so far as the record shows, obtained 
through misrepresentation or concealment by their co- 
directors, who, in view of their personal interest in the 
Cedar Falls Company, ought not to have participated 
in deciding the question of lease or in the making of 
the lease. An instructive case upon this point is U7. S. 
Rolling Stock Co. v. Atlantic & G. W. R. Co., 34 Ohio, 9.8, Rolling 
450, 465. That was asuit upon a contract by a rail- Atlantic Co. 
road company for rolling stock. The contract was ap- 
proved by eight directors of the former company, (the 
whole number of directors being thirteen, but only 
eight acted), two of the number acting being also 
directors of and interested in the rolling-stock com- 
pany. The defense was that the rent was not fair, nor 
the contract binding, because of the interest which 
some of the directors had in the rolling-stock company. 
The court said : 


“Tf it- be granted that the confirmation of the con- 
tract by the defendant’s board of directors, at the 
meeting of August 2, 1872, was voidable in equity at 
the election of the company, for want of the presence 
at that meeting of the board of a quorum of directors 
who were not directors of the plaintiff, it nevertheless 
appears that the board was composed of thirteen per- 
sons, a clear majority of whom were affected with no 
incapacity to act for the best interests of the company, 
and who sustained no fiduciary relation to the plaintiff 
whatever. This majority possessed ample power to 
restrain and control the action of the minority, and, if 
the contract was voidable at the option of the com- 
pany, it had full power to express the company’s elec- 
tion if it saw fit to avoid the contract. The fact that 
some of the persons composing this majority might 
vote with those who were members of both boards, and 
thereby create a majority in favor of the contract, 
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would in no wise affect the validity of the transaction, 
nor relieve the board from the duty to move in the 
matter if they desired the company’s escape from 
liability. We have not, upon tbe most diligent re- 
search, been able to find a case holding a contract 
made between two corporations by their respective 
boards of directors invalid, or voidable at the election 
of one of the parties thereto, from the mere circum- 
stance that a minority of its board of directors are also 
directors of the other company. Nor do we think such 
a rule ought to be adopted. There is no just reason, 
where a quorum of directors sustaining no relation of 
trust or duty to the other corporation are present, par- 
ticipating in the action of the board, why such action 
should not be binding upon the company, in the ab- 
sence of such fraud as would lead a court of equity to 
undo or set aside the transaction. If the mere fact 
that the minority of one board are members of the 
other gives the company an opporvunity to avoid the 
contract without respect to its fairness, the same result 
would follow where such minority consisted of but one 
person, and notwithstanding the board might con- 
sist of twenty or more. In our judgment; where a 
majority of the board are not adversely inter- 
ested, and have no adverse employment, the right 
to avoid the contract or transaction does not exist 
without proof of fraud or unfairness ; and hence the 
fact that five (out of thirteen) of the defendant’s board 
of directors were members of the plaintiffs board, 
whatever may have been its opinion of defendant’s 
right to disaffirm or repudiate the contract, if exercised 
within a reasonable time, did not disable the defend- 
ant from subsequently aflirming the contract, if satis-. 
tied with its terms, or rejecting it if not ; nor did it re- 
lieve it from the duty to exercise its election to avoid 
ov rescind within a reasonable time, if not willing to 
abide by its terms. That it did not do this, nor take 
any steps towards its disaflirmance, but continued to 
act under it for nearly two years and a half, receiving 
the rolling stock, for the use of which it stipulated, 
and with which it operated the whole of its road for 
the whole of said period, making payment for such use 
in accordance with the rate fixed by the contractors, 
very clearly appears from the admitted facts. * * * 
Hence the conceded facts clearly establish a ratifi- 
cation of the contract, and prevent the defense from 
denying its validity.” 
(The Court here considered a question of laches.) 
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The fundamental error in the argument for the Du- 
buque Company is in the assumption that the lease 
was absolutely void by reason of Jesup and other 
directors, who were interested in the Cedar Falls Com- 
pany, having participated in the making of it. We 
have already indicated that, so far as the lease de- 
pended upon the action of the board of directors, its 
technical validity was placed beyond question by the 
approval of the majority of the directors, no one of 
whom then or ever had, so far as the record shows, 
any interest in the Cedar Falls Company. 

But to avoid misapprehension it is well to say 
that, in the judgment of the court, the lease would not 
have been void, even if a majority of the directors of 
the Dubuque Company occupied the same relations to 
the Cedar Falls Company that Jesup, James, Frost, 
and Smith did when the lease wus made. Lt would, 
at most, have been simply voidable at the election of 
the Dubuque Company, or, in a proper case, at the 
suit of its stockholders, and that election must 
have been exercised or the suit brought, within such 
time as was reasonable, taking into consideration all the 
facts and circumstances of the case, including the nature 
of the property that was the subject of the lease. This 
last principle is illustrated in Oil Co. v. Marbury, 91 U. 
8. 587; Gas Co. v. Berry, 113 U. 8.322; and Leaven- 
worth Co. v. Railway Co. 184 U.S. 688, 704 ; 10 Sup. Ct. 
Rep. 708 et seg. 

If, as was expected, the completion of the Cedar 
Falls road had been followed by the construction 
of roads in Minnesota connecting Mona with the 
cities of St. Paul and Minneapolis, it may be that the 
lease of 1866 would have been very profitable to the 
Dubuque Company ; in which event the courts would 
not have listened readily to an application by the Cedar 
Falls Company, after an unreasonable delay upon its 
part, to set aside the lease upon the ground that some 
of those representing it were at the time directors or 
stockholders of the Dubuque Company. So, if the 
lease had been in fact beneficial to the Dubuque Com- 
pany, and if, for that reason, a majority of its directors 
and stockholders had desired to hold onto it, the 
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court would not necessarily, at the instance of a 
minority of the directors and a minority of the stock- 
holders, have set it aside simply because some of its 
directors were at the time personally interested in pro- 
moting the welfare of the Cedar Falls Company ; 
though the fact that such directors, constituting a 
minority of those acting, participated in making the 
contract, would cause the whole transaction to be 
closely scrutinized to the end that the rights of com- 
plaining stockholders, however small in number, might 
not be sacrificed by those who were bound to protect 
their interests. This shows that the lease was not 
void because of the relations of some of the directors 
of the Dubuque Company to the Cedar Falls Company, 
and that it would not have been absolutely void if the 
majority of such directors approving the lease held 
such relations to the lessor company. 

The rule is a wholesome one that requires the court, 
in cases of merely votdable contracts, to withhold re- 
lief from those who, with knowledge of the facts, or 
with full opportunity to ascertain the facts, unreason- 
ably postpone application for relief. A contract not 
wholly invalid when executed, nor prohibited by law 
as relating to some illegal transaction, and which is 
therefore voidable only, may become, by the acts of 
the parties or by long acquiescence, binding wpon 
them, especially where the nature of the property 
which is the subject of the contract is such that tts 
value may be affected by its relations with other 
property of like kind, and by the changing business of 
the country. It, after the making of the leas3 of 1866, 
the directors and stockholders of the Dubuque Com- 
pany had held a meeting, and, with knowledge of the 
facts, or with the means of ascertaining them, had de- 
clared, in words, that they would postpone application 
to have the lease set aside until they found out by 
operating the Cedar Falls road whether it was remun- 
erative or not to them, or until the Illinois Central 
Railroad Company ceased to be under obligation to pay 
the stipulated rent, the case would not have been in 
point of law materially different from what it appears 


—_ 
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to be from the record before us. In so holding the 
court does not depart from the salutary principles 
announced in Wardell v. Railroad Co., and approved in 
numerous cases. On the contrary, while that case holds 
that the law will always condemn the transactions of a ~ 
party in his own behalf when in respect to the matter 
concerned he is the agent of others, it also declares 
that the court will relieve against them ‘“ whenever 
their enforcement is seasonably resisted.” Seasonable 
resistance cannot be predicated of a case of a merely 
voidable contract, where the party complaining has not 
simply been silent for 20 years, but with knowledge of 
the facts, or with full opportunity to ascertain them, 
has enjoyed the fruits of the contract, and treated it as 
valid. | 

The court is of opinion, that, independently of any 
question as to the statute of limitations of Iowa, in 
which state the contract of lease was made, and was 
to be executed, the Dubuque Company is estopped to 
dispute the binding force of the lease of September 27, 
1866, and, therefore, is not entitled to a decree of 
cancellation. 

Other points than those above discussed are raised 
by the cross-bill, but they are not insisted upon in the 
printed arguments, and are not, in the judgment of the 
court, of sufficent importance to be noticed. 

Let a decree be prepared and submitted to the court, 
recognizing the right of the plaintiff, Jesup, as surviv- 
ing trustee in the mortgage of September 13, 1866, to 
receive the funds now in the registry of the Court, and 
containing such other provisions as may be proper and 
not inconsistent with this opinion. 


JupGE BLopeettT, who participated in the hearing 
and decision of this case, concurs in the views ex- 
pressed in this opinion. 


XCVIII SALEM IRON CO. Y. LAKE SUPERIOR CO. 
[112 F. B. 239.) 


Salem Iron Co. v. Lake Superior Consol. 
Iron Mines. 


[1901 C. C. A., Third Circuit. Gray, Circuit Judge, 
with AcHEson and Datuas, J. J., concurring. | 


Gray, CircuIT JUDGE. 

The plaintiff in error also, by its assignments and its 
argument before the court, strongly objected to what 
was said by the court below in regard to the legal 
effect of the fact that L. B. Miller, who executed the 
contract on the part of the defendant below, was also 
a member of the firm of Oglebay, Norton & Co., who, 
as agents for the plaintiff below, negotiated the con- 
tract in their behalf. As to this, the language of the 
court is as follows : 


‘Comment has been made in this case upon the 
fact that Mr. Miller, the president of the Salem Jron 
Company was a member of the firm of Oglebay, Nor- 
ton & Co., the selling agents of the plaintiff company, 
and that he signed the contract on behalf of the 
defendant company and on behalf of the selling firm 
as well. The fact that such was the case, and that he 
acted in a dual capacity—that is, acted on behalf of 
the Salem Iron Company and ou behalf of the Lake 
Superior Consolidated Iron Mines,—does not neces- 
sarily and of itself invalidate the contract. The undis- 
puted facts are that the firm of Oglebay, Norton & Co. 
were the owners of about one-fifth of the capital stock 
of the Salem Iron Company; that they were creditors 
of said company to the extent of some forty thousand 
doJlars; that their commission on the Adams ore sale 
of five cents a ton was not fixed or determined by the 
price of the ore, and that the ore was sold at the 
regular market price for the year 1900 deliy- 
eries, and that the contract contained a_ pro- 
vision that the price should be reduced to the 
lowest price at which the plaintiff company should 
sell to any one Adams ore during that year. Under 
these facts—which we do not understand are ques- 
tioned—we are of opinion that, in view of the dual 
capacity in which Mr. Miller stood and acted, the con- 
tract, if valid in other respects, was not void, but void- 
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able only by the defendant company on this particu- 
lar ground alone of Mr. Miller’s dual relation, unless 
the jury sbould find that Miller took advantage of his 
position to impose upon the defendant company a 
contract which was unfair, oppressive, or fraudulent.” 


We think in this the cour* below correctly stated 
the law, and intelligently instructed the jury as to its 
application. A contract so made was undoubtedly 
vordable, and not void, unless the proofs should show 
that the conduct of the person acting in such dual re- 
lation amounted to fraud. This it might do if it were 
unfair and one-sided, and palpably to the advantage of 
one party alone to the contract. The firm of Oglebay, 
Norton & Co., of which Miller was a member, were 
owners of one-fourth of the preferred stock of the de- 
fendant company, and were unsecured creditors of the 
company to the amount of $45,000. Their interest in 
the contract in suit was a commission of $1,500. There 
is nothing, therefore, in the situation itself, that shows 
such a predominant interest in Miller as to suggest a 
motive on his part to deal to the disadvantage of the 
defendant company, and no effort was made by direct 
testimony to show that his conduct was unfair, one-sided, 
or oppressive. Under the facts disclosed by the record, 
these matters were properly submitted to the jury. 


Cc GRANT V. UNITED KINGDOM CO. 


| L. R. 40, Ch. Div. 135. ] 


Grant v. United Kingdom Switchback 
Railways Company. 


(1888) affirming a decision of Mr. Justice Currry. 

[Following is a complete report with the omission 
of head note. | 

Thompson’s Patent Gravity Switchback Railways 
Company was incorporated as a limited company on 
the 18th of November, 1887. The objects were, inter 
alia, to acquire the business of proprietors and licens- 
ors of gravity switchback railways carried on by Alfred 
Pickard and the Plaintiff, and among the objects 
specified were ‘ (h) to promote any company for the 
purpose of acquiring any of the property or rights of 
this company, and generally for any purposes which 
this company may think conducive to its object.” “ (m) 
To sell the undertaking of the company, or any part 
thereof, for such consideration as the company may 
think fit, and in particular, for a consideration con- 
sisting in whole or in part of cash or shares or deben- 
tures of any other company having objects altogether 
or in part similar to those of this company.” 

The directors were not to be fewer than three or 
more than seven. ‘Two directors were a quorum. 

It was provided by art. 100 that “no director shall 
be disqualified by his office from contracting with the 
company either as vendor, purchaser, or otherwise, nor 
shall any such contract or arrangement entered into by 
or on behalf of the company with any company or 
partnership of or in which any director shall be a 
member or otherwise interested be avoided, nor shall 
any director so contracting, or being such member or 
so interested, be liable to account to the company for 
any profit realized by any such contract or arrange- 
ment by reason only of such director holding that 
office or of the fiduciary relation thereby established, 
but no such director shall vote in respect of any such 
contract or arrangement.” 
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Art. 152 enabled the company by special resolution 
to alter all or any of the regulations of the company 
with certain exceptions not affecting the present case. 

The plaintiff was a shareholder in Thompson’s 
Company. 

In September, 1888, the United Kingdom Switch- 
back Railways Company was registered as a company 
with limited liability. It was promoted by the di- 
rectors of Thompson’s Company, and was established 
for acquiring and carrying on the business of Thomp- 
son’s Company so far as the United Kingdom was 
concerned. 

There were five directors of Thompson’s Company 
and six of the United Kingdom Company. Four per- 
sons were members of both boards. 

On the 13th of September, 1888, a contract under 
the seals of the two companies was entered into by 
which Thompson’s Company agreed to sell to the 
United Kingdom Company a large part of the property 
of the former company. 

The Plaintiff brought this action against the two 
companies to restrain them from carrying the agree- 
ment into effect, and moved for an injunction. 

On the 26th of September Str James HANNEN, as 
vacation Judge, ordered the motion to stand over till 
the Michaelmas sittings, the companies in the mean- 
time undertaking not to act under the agreement, but 
they were to be at liberty to call meetings of their 
shareholders on the subject. 

An extraordinary meeting of the shareholders of 
Thompson’s Company was held on the 22nd of Octo- 
ber, at which a resolution was proposed, “That the 
“aoreement dated the 13th of September, 1888, be- 
“tween” (the two companies) ‘be and the same is 
“ hereby approved and adopted, and that the directors 
“be and are hereby authorized to carry into effect the 
“same agreement.” The notice summoning the meet- 
ing stated that this resolution would be proposed, but 
did not suggest any reason why the contract could 
not be carried into effect without the sanction of a 
general meeting. 
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The resolution was passed, but not in such a way as 
to make it a “ special resolution.” 

On the 9th of November the motion for the injunc- 
tion came on, and Mr, Justice Carrry being of opinion 
that the Thompson’s Company had adopted the con- 
tract, refused the injunction. The Plaintiff appealed. 

Gregson, for the Appellant :— 

L contend that, so long asthe articles were in force, 
a contract entered into by directors who were interested 
im the subject-matter, and therefore had no right to 
vote, was void, and a resolution confirming it was an 
alteration of the articles which could only be made by 
a special resolution. The agreement was ultra vires 
the directors, was a nullity, and could not be ratified 
inthis way: Clay v. Rufford (5 De G. & Sm. 768.) 

(Corton, L. J.:—There it was held that the contract 
was beyond the powers of the company while the 
articles were in force. Here does not the resolution 
make the contract a contract by the company ?) 

The observation of Sir Barnes Pracock in /rvine v. 
Union Bank of Australia (2 App. Cas. 366, 374) isin my 
favour, though the passage on page 375 as to confirma- 
tion by a meeting is somewhat against me. The 
articles cannot be altered except by special resolution, 
and art. 100 is not. to be read as saying that the 
directors interested shall not vote except with the 
sanction of a general meeting, but that they shall not 
vote without the sanction of a special resolution. 

The notice calling the meeting was insufficient, as 
contained no intimation that the contract was one into 
which the directors had no power to enter. 

Romer, Q. C., and Hve, contra, were not called upon. 


Cotton, L. J.: 

This is an appeal from a decision of Mr. Justice 
Curry refusing an injunction to restrain Thompson’s 
Company and the United Kingdom Company from 
carrying into effect a contract for the sale of part of the 
undertaking of the former company to the latter. The 
ground of the application was that the directors of 
Thompson's Company had no authority to enter into 
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the contract, as the articles prohibited a director froin 
voting upon a contract in which he was interested, and 
here all the directors but one were interested. An ap- 
plication for an injunction was made in the Long Va- 
cation, and ordered to stand over till the Michaelmas 
Sitting, the companies undertaking not to act upon the 
agreement in the meantime, but being left at liberty to 
call meetings of their shareholders with reference to 
the agreement. A general meeting of the shareholders 
of Thompson's Company was accordingly held, and 
passed a resolution approving and adopting the agree- 
ment, and authorizing the directors to carry it into 
‘effect. Mr. Justice Cuirry under these circumstances 
refused an injunction, and the Plaintiff has appealed. 

It was urged for the Appellant that the ‘directors 
‘could not, being interested, make a contract which 
would bind their company, and that a general meeting 
could not, by a mere ordinary resolution, affirm that 
contract, for that this would be an alteration of the 
articles, which could only be effected by a special 
resolution. This is a mistake. The ratifying a par- 
ticular contract which had been entered into by the 
directors without authority, and so making it an act of 
the company, is quite a different thing from altering 
the articles. To give the directors power to do things 
in future which the articles did not authorize them to 
do, would be an alteration of the articles, but it is no 
alteration of the articles to ratify a contract which has 
been made without authority. 

It was urged that the contraet. wasa nullity and 
could not be ratified. That is not the case. There 
was a contract entered into on behalf of the company, 
though it was one which could not be enforced against 
the company. Article 100 prevented the directors from 
binding the company by the contract, but there was 
nothing in it to prevent the company from entering into 
such a contract. T'wo passages in /rvine v. Union Bank 
of Australia (2 App. Cas. 366) were referred to. Being 
in the same judgment, they must be taken together, 
and they appear to me to express what I have said— 
that power to do future acts cannot be given to direc- 
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tors without altering the articles, but that a ratifica- 
tion of an unauthorized act of the directors only re- 
quires the sanction of an ordinary resolution of a gen- 
eral meeting, if the act is within the powers of the com- 
pany. 

It was argued that the meeting was not good because 
ihe notice convening it gave no intimation that the con- 
tract was one which could not be carried into effect 
without the sanction of a general meeting. I think that 
the difficulty was sufficiently suggested by the mere 
Sact of a meeting being called, for had it not been for 
the fact that the directors were interested, no meeting 
would have been necessary. But it is unnecessary to 
enter into that. A majority of a meeting called with 
due notice of the object for which it was called could 
make this a contract of this company ; and it would be 
wrong for the Court to interfere with the proceedings 
of a general meeting as to an act within the powers of 
the company. It is clear that a contract of this nature 
was within the objects of the company, and the appeal, 
in my opinion, fails. 


Linpiey, L. J. :— 


The appellant contends that the company could not 
ratify this contract except by special resolution. In 
my opinion that contention is unfounded. There is a 
broad distinction between altering the articles and 
merely saying “this act was not authorized by the 
articles, but we will ratify it”. Zhe shareholders can 
ratify any contract which comes within the powors of 
the company, and this contract clearly does, for the 
articles expressly authorize selling any part of the un- 
dertaking of the company. 

As to the alleged insufficiency of the notice calling the 
meeting, I have nothing to add to what has been said by 
the Lord Justice COTTON. 


Bowen, L. J.: 


The contract here was entered into by directors 
who, being interested, had no right to vote. The com- 
pany at a general meeting ratified and adopted it. The 
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Appellant contends that this ratification was an altera- 
tion of the articles, and could only be made by a 
special resolution. That is not so. The company did 
not purport to alter the limits of the authority given 
generally by the articles to the directors. The articles 
limit that authority, but there is nothing in them to 
prevent the company from giving special power to the 
directors in a particular case as to a particular con- 
tract. The company at a general meeting adopt this 
agreement, and make it their own. That is a ratifica- 
tion. of an unauthorized act, not an alteration of the 
articles. As regards the notice calling the general 
meeting, I have nothing to add. 


CVI SOCORRO MINING CO. V. PRESTON. 


[17 Misc. 220} 


The Socorro Mountain Mining Co. 
v. Preston. 


[1896 Supreme Ct., Albany Sp. Term] 


Motion to discontinue action. 

Cuester, J. I think there is a failure to show by 
competent evidence in the moving papers that this 
action was not properly commenced in the name of the 
company by Mr. Darling, the former president. 

I think, also, that while the directors might not 
properly vote to discontinue the action when they were 
personally interested in defendant, yet that a majority 
of the stockholders could do so. The latter are not dis- 
qualified to vote on a question before the shareholders’ 
meeting because of an interest in the result. They 
have a right to represent their individual interest, and 
they are in no sense trustees or representatives of 
others. Gamble v. Queens County Water Co., (123 N. 
Y.91;) Bjorngaard v. Goodhue Co. Bank, (52 N. W. 
Repr. 48 ;) Northwestern Transportation Co. v. Beatty, 
(L. R. 12 App. Cas. 589.) 

It is claimed that much of the stock which was voted 
upon by the stockholders at the last annual meeting 
had not been properly transferred upon the books of 
the company, which were in the hands of the prior 
president, Mr. Darling ; but, upon his withholding the 
seal and the stock-book so as to prevent the transfer 
of the stock thereon, and the issue of new stock in 
time to permit it to be voted upon at the annual meet- 
ing, it was lawful for the directors to adopt and pro- 
cure a new seal and a new stock-book to aecom- 
plish that purpose. Jn re Argus Co., 188 N. Y., 557, 
576. 

It appears that this course was pursued, and that a 
majority of the stockholders, at the annual meeting, 
voted to discontinue this action, and, pursuant to this 
direction, the present president and secretary of the 


SOCORRO MINING CO. Y. PRESTON. CVil 


company have made a consent to discontinue, upon 
which this motion is based. 

I think that effect must be given to this consent. 
The action having been properly begun, however, and 
the plaintiff being insolvent, it should not be dis- 
continued against the consent of the plaintiff's attor- 
neys, without securing them for their lawful charges 
for their services and costs herein. 

The motion to discontinue is granted, without costs, 
upon condition that the plaintiffs attorneys be first 
settled with and paid for their services and costs 
herein, and if there is a failure to agree upon the 
amount thereof a reference will be directed to deter- 
mine the amount. 

Motion granted, without costs. 


CVIII RANKIN V. NEWARK LIBRARY ASSN. 
[64 N. J. Law, 265; 45 Atlantic 622] 
Rankin v. Newark Library Ass'n. 


(1900, Court of Errors and Appeals). 


2. The act of April 9, 1897, providing that in every 
library association every stockholder should have at 
least one vote for each share of stock held by him, 
became the absolute law of the Newark Library Asso- 
ciation on being assented to by every stockholder 
therein, notwithstanding a provision in the special 
charter of the association which limited the voting 
power of shares held in blocks exceeding five by single 
owners. 


(Syllabus by the Court.) 


Dixon, J. It appears that in January, 1899, there 
had been issued 1,138 shares of the capital stock of the 
association. Of these, 1,109 shares were represented 
and voted upon at the election of January, 1898, be- 
ing the first election held after the passage of the act 
of 1897, and one of the stockholders owned and voted 
upon 443 shares at that election. If the votes then 
cast should be counted pursuant to the char- 
ter, one set of directors would’ be _ elected; 
if counted pursuant to the act of 1897, an- 
other set. The question was thus directly presented, 
which statute should prevail? Without a dissenting 
voice, the votes were counted under the act of 1897, 
and the directors so appearing to be chosen were de- 
clared to be elected, assumed their offices, and man- 
aged the concerns of the corporation during the suc- 
ceeding year. 

This course of events indicates the acceptance 
of the act of 1897 by every stockholder of the 
association. The assent of those present or repre- 
sented at the election of 1898 is clear. The 
assent of the absent holders of the remaining 29 shares 
is shown by their implied assent to the lawful ac- 
tion of those who attended, and also by their acqui- 
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escence during the year of 1898 in the control of the 
corporation by the directors chosen pursuant to that 
act. Indeed, none of those absentees yet appears to 
dissent. 

Thus, the statute, which on its enactment be- 
came perhaps only conditionally the law of this 
association,—the condition being the assent of all the 
stockholders,—became on fulfillment of that condition 
the absolute law of the corporation. Jackson v. 
Walsh, 75 Md. 304, 23 Atl. 778. The assent, once 
given, is irrevocable. Our conclusion, therefore, is 
that the act of 1897 rightfully prevailed in the election 
of 1899, that Mr. Riker and his associates were then 
lawfully elected, and that the judgment of the Supreme 
Court should be reversed. 


CX PHOSPHATE OF LIME CO. V. GREEN. 


The Phosphate of Lime Company, Lim- 
ited, v. Green, L. R. 7, C. P. 43. 


GeW ILLES, Fel de 
* = x * * * 

It remains to consider whether or not the defendants 
have established the second branch of the alternative, 
viz., that the company did ratify and adopt the act of 
the directors. Now, the law with respect to ratifica- 
tion is clear, and applies equally to cases of contract 
and of tort. The principle by which a person on 
whose behalf an act is done without his authority may 
ratify and adopt it, is as old as any proposition known 
to the law. But it is subject to one condition: in 
order to make in binding, it must be either with full 
knowledge of the character of the act to be adopted, 
or with intention to adopt it at all events and under 
whatever circumstances. Is it proved that the com- 
pany did intend to adopt the resolution of July, 1866? 
I may observe that the company at the end of 1866, or 
early in 1867 (I should say on the 6th of March, 1867), 
transferred its business to a new company called The 
Sombrero Company, upon a full consideration, and 
upon an arrangement by which the shares and capital 
of the Phosphate of Lime Company were to be ab- 
sorbed into the new company, the shareholders in the 
former company becoming the holders of an equal 
number of shares in the Sombrero Company of 
10£ each instead of 25£. That transfer which 
was so completed in March, 1867, was taken 
to be beneficial to the shareholders in the 
Phosphate of Lime Company, and _ there is 
no suggestion that any of them did object. The result 
was that the capital of the Phosphate of Lime Com- 
pany was treated as the capital of the Sombrero Com- 
pany, and the shareholders of the new company had 
all the benefit of the cancellation of the 400 shares 
veferred to in the resolutions of the 10th and 24th of 
July, 1866. After that arrangement so made and 
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assented to, accounts were made ovt and brought 
before the shareholders of the Phosphate of Lime 
Company, at the meeting in March, 1867, accompanied 
by a report of the directors showing the reasons for 
the liquidation of the old company and the future 
prospects of the new company, and stating the capital 
of the new company to be 132,000£, and showing how 
that reduction had been effected, viz., partly by shares 
cancelled owing to the abandonment of the Lagrosan 
purchase, and partly by ‘shares forfeited for nonpay- 
ment of calls, and partly by the reduction by the 
vendors of the Sombrero estate on the fully paid-up 
shares issued to them. It is clear, then, that the 
capital of the new company was reduced by, amongst 
other things, the 400 shares given up by the defend- 
ants on the compromise in July, 1866; and it is clear 
that they were intended to be included in the 
account submitted to the shareholders. It is said 
that the words ‘shares forfeited for non-payment 
of calls’ do not properly describe the transaction. 
But, if it be intended to allege that there 
was improper concealment, that should. have been re- 
led on in the charge of fraud. It was involved in the 
abandonment of the Lagrosan purchase; it was con- 
nected with that purchase, and with the dealings with 
the persons who were instrumental in its negotiation. 
LT have no doubt whatever in my mind that those words 
did convey to every person interested in the Phosphate 
of Lime Company, who thought proper to make in- 
quiry, sufficient information on the subject; and, with 
respect to those who did not think proper to seek in- 
formation, the fact that they did not choose to inquire 
in strong evidence that they were satisfied to adopt 
the acts of the directors at all events and under what- 
ever circumstances, and to take the benefit of the ar- 
rangement made by them in any form they thought 
proper. Looking to the fact that the transaction was 
not concealed, and that no shareholder was called at 
the trial to say that he did not know of it, I cannot 
doubt that the report and account did convey sufficient 
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information to the shareholders as to the cancellation 
of the 400 shares, and that there was no one share- 
holder who was ignorant of it. Further, it appeared 
that the defendants were credited in the books of the 
company, under date the 21st of August, 1866, ‘By 
shares forfeited account, 4000£.’ I believe that these 
are all the material facts. J think there was abund- 
ant evidence of a ratification, in the sense of an 
adoption of the act of the directors, either with 
knowledge of all the circumstances, or with an 
absolute intention to adopt it. All imputation of 
fraud was withdrawn. ‘The transaction appears to have 
been a notorious one at the ‘time. The Phosphate of 
Lime Company was in difficulties. A proposal was 
made for a transfer to the new Sombrero Company 
under circumstances under which every shareholder 
would naturally have his attention called to all the 
accounts and transactions of the company. Accounts 
were presented showing a forfeiture of shares with an 
amount set down as 4000£, a sum which was calculated 
to excite attention and inquiry. Wo shareholder is 


called to say that he was not aware of the transaction. 
All this shows clearly to my mind that there was a 
ratification. he transfer to the Sombrero Company 
involved a ratification, because it was founded upon a 
redaction of the capital, by means, amongst others, of 
the cancellation of these 400 shares. /t would be a 
waste of time to refer to authorities to show that one 
who chooses to adopt the benefit of a transaction ought 
to be bound by it. The present case, however, goes 
much further than that, because, from the 6th of March, 
1867, down to the 16th of May, 1870, when this action 
was brought, the shareholders have continued to receive 
dividends and to carry on the Lusiness of the Som- 
biero Company upon the footing of the dealings 
of March, 1867. ‘That circumstance appears to 
me to add considerable weight to those I 
have already adverted to, and makes the case 
stronger against the company. I think it would 
be highly inequitable and unjust that the company 
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should, after so long an acquiescence, be allowed to 
rip up the transaction and call upon the defendants to 
pay back the money, without at least restoring them 
the shares the cancellation of which formed the basis 
of the arrangement which was made by the resolution 
of the 10th of July, 1866, and confirmed by the resolu- 
tion of the 24th.” | 
* * * * * * 
(Katine, J., rendered an opinion in concurrence.) 
Brett, J. : 
* * * * * * 

It comes, therefore, to the question whether the act 
of the directors with reference to these 400 shares was 
ratified by the company. Now, in order to establish a 
case of ratification, it seems to me that it was not 
necessary to prove absolute knowledge on the part of 
every shareholder. As is pointed out by Lord 
Sr. Lronarps in Spackman v. Evans (1), it was not 
necessary to show that every shareholder had actual 
notice. ‘It is said,’ he observes, ‘that the absent 
shareholders in this case are not bound by the arrange- 
ment unless the appellant can prove that every one of 
them knew the exact nature of the transaction. How 
can he prove this at the close of so many years? In 
Brotherhood’s Case (2) it was held that they had 
votice,—not that, in point of fact, such notice was 
proved.’ Itis impossible to prove that every share- 
holder had notice or such a knowledge of the facts as 
amounts to notice. Jt 2s sufficient to show that facts 
were made known to the shareholders, into the effect 
of which they might and ought to have inguired, and 
to which they ought to have objected at the time, 
unless they intended to adopt the transaction. I 
think there was such evidence here. On the 5th or 
6th of March, 1867, a meeting of the shareholders in 
the Phosphate of Lime Company was held for the 
purpose of considering the expediency of the absorp- 
tion or transfer of that company to the Sombrero 
Company, with a diminished capital ; and at that meet- 
ing a report was read in which it was stated, amongst 
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other things, that that diminution of capital had been 
effected ‘ partly by shares cancelled owing to the aban- 
donment of the Lagrosan purchase, and partly by 
shares forfeited for non-payment of calls. In order to 
effect a diminution of the capital, the shares under 
both these heads must have been cancelled. Mere 
forfeiture without cancellation would not have had that 
effect. The validity of the transfer or absorption 
adopted or authorized at that meeting has never been 
called in question. At the same meeting a copy of 
the accounts was put in and submitted to all the share- 
holders. That fact distinctly appears upon my notes. 
It was not like the case of the mere production of a 
ledger into which the shareholders could have no op- 
ortunity of looking at the time. Unless the share- 
holders intended to adopt the transaction, they should 
hive inquired into the circumstances, under which the 
eancellation took place. If they had done so, they 
would have been told that it was the result of a com- 
promise. The transfer having been made to the new 
company, dividends have been paid upon the smaller 
amount of capital, and consequently at an increased 
rate; and, things having continued in this state for two 
or three years, the company now seeks to recover from 
the defendants the sum advanced to them in 1866, and 
from which the directors had absolved them in consid- 
eration of the cancellation of the 400 shares ; and this 
without giving them back the shares or paying them 
the dividends which would have accrued thereon. 
Taking all these facts into consideration, it seems to 
me that there was abundant evidence to justify the jury 
in saying that the company (that is, the shareholders), 
with knowledge of all the circumstances, ratified and 
adopted what had been done by the directors, and that 
the plea of accord and satisfaction was proved. 
Rule discharged.” 


COLE V. REYNOLDS. CXV 


Cole v. Reynolds, 18 N. Y., 74. 


Two firms, in each of which A was a partner, stated 
an account of their mutual dealings. The partners in 
the creditor firm, with the exception of A, who de- 
clined to be a plaintiff and was made a defendant, 
brought their action against the members of the debtor 
firm ; Held, that upon proof of these facts the plaintiffs 
were entitled to judgment for the balance thus ascer- 
tained. 

“‘ HARRIS, J. : 


* * * * * * 


The defendant’s firm are indebted to the plaintiffs 
firm upon an account stated and settled between them. 
This fact, standing alone, would have entitled the 
plaintiffs to maintain an action at law. But there is 
another fact in the case, which, upon a technical rule 
peculiar to the common law, would have defeated such 
an action. One of the individuals composing the 
plaintiffs firm is alsoa member of the defendant’s 
firm. A man cannot sue himself; and as, at common 
law, all the members of a firm must unite in bringing 
an action, it follows that in such a case no action at 
law could be sustained. 

But in equity this technicality does not stand in the 
way of justice. It is enough, there, that the proper 
parties are before the court. They may be plaintiffs 
or defendants, according to circumstances, but, being 
before the court, it will proceed to pronounce such 
judgment as the facts of the case require. This latter 
rule is obviously the dictate of common sense. So 
far as I know, it prevails everywhere else except at the 
common law. 

Indeed, equity, like the law of Scotland, and the sys- 
tems of continental Europe, goes farther, and treats 
the copartnership as a distinct existence, having its 
own distinct rights and interests. ‘In all such cases,’ 
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say Story, ‘courts of equity look behind the form of 
tbe transactions to their substance, and treat the dif- 
ferent firms, for the purpose of substantial justice, 
exactly as if they were composed of strangers, or were 
in fact corporate companies.’ (1 Story’s Eq. Jur. sec. 
680; Story on Partnership, sec. 235). 

There is no difficulty, therefore, growing out of the 
fact that one of the parties is a member of both firms, 
in sustaining this action.” 


First National Bank v. Wood, 128 N. Y. 35. 


PECKHAM, J.: 

“ One partner may give a note upon firm matters to 
another partner in the same firm, and the holder may 
maintain an action at law upon it without an accounting. 
(Townsend v. Goewey, 19 Wend. 424; Crater v. Bin- 
ninger, 45 N. Y., 545; see, also, Cole v. Reynolds, 18 
id. 74.) 

Here there was an accounting, the notes having been 
eiven in acknowledgment of the debt then existing and 
being in the hands of third persons, no question can 
arise in the law of partnership relating to the so-called 
anomaly of one person suing himself. But the case of 
Cole v. Reynolds (supra), shows there is no difficulty 
even there where the case is that of two firms with one 
or more common members.” 


WINDMULLER V. STANDARD CO. (Cc. C. N. a). CXVIT 


(114 F. R. 491] 


Windmuller v. Standard Distilling & Dis- 
tributing Co. 


[1902 Circuit Court N. J.j 


In Equity on rule to show cause against issuance of 
injunction. 

Kirkpatrick, District Judge. The complainants are 
the holders of certain shares of the first and second 
preferred stock of the Spirits Distributing Company, 
a corporation organized under the laws of the state of 
New Jersey, upon which the Standard Distilling & 
Distributing Company have guaranteed a dividend of 
6 per cent. upon the first preferred, and 2 per cent. 
upon the second preferred, stock, during the existence 
of the said Spirits Distributing Company. 

* * * * * * 

It was proposed, about December, 1898, by one C. 
A. Hicks, that the stockholders of the Distributing 
Company should surrender their right to receive 7 per 
cent. on their first preferred stock and 6 per cent. on 
their second preferred stock, and that in lieu thereof 
they should agree to take 6 per cent on their first pre- 
ferred and 2 per cent. on their second preferred stock ; 
and, as an inducement for them so to do, he proposed 
that the said stockholders should surrender to 
the Standard Distilling & Distributing Company, 
which had then but recently been organized 
with a capital of $24,000,000, all of their 
common stock in the Distributing Company, 
which constituted a majority of the whole. He also 
said to them that in consideration thereof the Standard 
Company would guaranty the said dividends on the 
first and second preferred stock, as aforesaid, to the 
said stockholders during the existence of said Dis- 
tributing Company. In order to carry out this plan, 
it became necessary that the charter of the Distrib- 
uting Company should be amended, and the same was 
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accordingly done, with the consent of every one of its 
stockhoiders, including these complainants. 

The agreement between the stockholders of the 
Distribnting Company and the Standard Company was 
carried into effect. The old stock of the Distributing 
Jompany was surrendered to its officers, and new 
stock issued to the shareholders, upon which was 
stamped the guaranty of the Standard Company, and 
the common stock of the Distributing Company, being 
a majority of the whole, was transferred to the Stand- 
ard Company. From January, 1899, to the date of the 
filing of the bill, the Standard Company has paid to 
the complainants the dividends upon their stock in the 
Distributing Company, as provided in the agreement. 
The Standard Company took charge of the business of 
the Distributmg Company by qualifying and elect- 
ing as directors a majority of the board. During the 
time of their control the business of the company has 
been successfully prosecuted, and its errnings have so 
largely increased that during the fiscal year ending 
June 30, 1901, it showed a profit of upwards of 
$30,000. No complaint is made in the bill of the 
manner in which the property has been administered. 


* * * * * 


At a meeting of the board of directors of the Dis- 
tributing Company it was resolved that, in the judg- 
ment of the directors, it was most advisable and for 
the benefit of the corporation that it should be dis- 
solved. In accordance with the general corporation 
act of New Jersey, a meeting of the stockholders was 
called to vote upon the propriety of adopting snch a 
course. The prayer of the complainants’ bill is that 
the Standard Company may be enjoined from voting 
upon its $3,675,000, par value, common stock in favor 
of said proposition, because it has guaranteed the 
dividends on the stock of the Distributing Company 
as aforesaid, and that the Distilling Company be en- 
joined from voting upon its $2,592,650, par value, of 
first and second preferred stock, which it has pur- 
chased and owns, because it also owns a majority of 
the stock of the Standard Company, which is the 
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guarantor thereof. That isto say, however advisable 
and for the benefit of the corporation it may be that 
the same should be dissolved, yet it cannot be done 
because two-thirds of the stockholders whose votes are 
necessary to accomplish such result are disqualified 
Srom voting by reason of their interest in the cancella- 
tion of a guaranty which the complainants now con- 
ceive to be adverse to their interests. To carry the 
doctrine to its logical conclusion would be to hold 
that, tf the guarantors company and those who own 
a majvrity of the stock in the guarantor’s company 
should also be the owners of all the stock in 
the guarantied company except one share, the 
owner of that one share could prevent the dissolu- 
tion of the company forever, if its charter were per- 
petual, or compel its operation ata loss until all its 
assets were wasted or consumed. Section 51 of the 
general corporation act of New Jersey provides that 
any corporation organized under it “ may hold the 
shares of any other corporation of that or any other 
state,” and, while the owner thereof, “ may exercise all 
rights, powers, and privileges of ownership, including 
the right to vote thereon.” In respect to the voting 
power, the rights of a corporation are identical with 
the rights of an individual, and only those reasons 
would operate to prevent a corporation from voting on 
its stock which would effect the same object if the 
stock was held by an individual. 

LI have not been referred to any authority which 
holds that one stockholder is in any sense a trustee for 
other stockholders, or that he is debarred from voting 
on his stock according to what he may conceive to be 
his interest, or in a way which may result in a benefit 
to himself, and which other stockholders may not enjoy. 
Directors, by whomsoever elected, are the represen- 
tatives of all the stockholders, and, as such, are charged 
with the duty of administering the affairs of the 
company for the equal benefit of their cestwis que 
trustent. But the doctrine is new that the stock- 
holders are trustees one for another, or that an interest 
of one stockholder, which in the judgment of an- 
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other stockholder may seem to be adverse to his own, 
can operate to prevent him from voting on his own 
stock as he sees fit. 

In the case of Transportation Co. v. Beatty, 12 App. 
Cas. 589, one of the divectors owned a majority of the 
stock of the corporation, and at a meeting of the share- 
holders, by reason of his majority, he caused to be 
passed a resolution ratifying a contract tosell to the 
company, upon advantageous terms, a vessel belonging 
to himself. In passing upon the propriety of his right 
to vote, the court said : 


“ Unless some provision to the contrary is to be 
found in the charter or other instrument by which the 
company is incorporated, the resolution of a majority 
of the shareholders, duly convened, upon any question 
with which the company is legally competent to deal, 
is binding upon the minority, and consequently upon 
the company ; and every shareholder has a_ perfect 
right to vote upon any such question, although he may 
have a personal interest in the subject-matter opposed 
to or different from the general or particular interests 
of the company. A shareholder has a perfect right to 
exercise his voting power in such a manner as to 
secure the election of directors whose views on policy 
agree with his own, and to support those views at any 
shareholders’ meeting.” 


The court cannot be called upon to manage the in- 
ternal affairs of corporations, or to determine whether 
this or that stockholder is disqualified from voting 
upon one or another question which may be his own 
interest. If the directors, who are the trustees of all, 
conspire with a few, or some of the stockholders to 
deprive the others of their property, the court will in- 
terfere to see that justice is done. The court will not 
permit the directors to divert the business of the corpo- 
ration so that a sale and sacrifice of its assets will be- 
come obligatory, and the distribution of the proceeds 
unequal among its shareholders. This is the doctrine 
which is at the foundation of the opinion in the case 
of Farmers’ Loan & Trust Co. v. New York & N. L. 
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Co., 150 N. Y. 410, and Ervin v. Navigation Co. (C. C.) 
27 Fed. 625. 

No case has been brought to the attention of the 
court where any stockholder has been deprived of his 
right to vote on his stock in such a way as may, in his 
opinion, best subserve his own interests. He may 
vote his stock as he pleases for the purpose of his 
own interest, but he may not sell, or cause to be sold, 
assets and keep the consideration. Menier v. Tele- 
graph Works, 9 Ch. App. 350. In Gamble v. Water 
Co. (N. Y.) 25 N. E. 201, a stockholder’s right to vote 
was questioned because of interest, and the court of 
appeals, reversing the decision of the lower court, 
said : 

“A shareholder has a legal right, at a meeting of 
shareholders, to vote upon a measure, even though he 
has a personal interest therein separate from other 
shareholders. At such a meeting each shareholder 
represents himself and his own interests, and he in no 
sense acts as the representative of others. The law of 
self-interest has at such time very great and proper 
sway. There van be little doubt, too, that at such 
meetings those who do vote on their own stock vote 
upon it in the light solely of their own interest, or at 


least in what they conceive to be their own interest.” 
* * * * * * 


Other reasons are urged in behalf on the defendant 
company why this injunction should not be granted, 
but, having come to the conclusion that the Standard 
Company and the Distilling Company of America are 
not prohibited from exercising their right to vote at 
the stockholders’ meeting upon the question of disso- 
lution submitted by the board of directors, it is not 
necessary to enter into any discussion of them. 

For the reasons already stated, therefore, the rule 
to show cause in this case must be discharged. 


OXXII WINDMULLER V. STANDARD GO. (c. c., 8. D. N. Yo 


[115 F. RB. 748] 


Windmuller vs. Standard Distilling & 
Distributing Co. 


[1902 Circuit Court, S. D. New York.] 


LacomBE, Circuit Judge. 
* * * * * * 

Practically, the whole case of the plaintiffs rests on 
the proposition that majority stockholders who are 
individually interested in the abrogation of this con- 
tract may not vote for a dissolution of the corporation, 
because their doing so will indirectly abrogate the con- 
tract, which minority stockholders find it for their 
individual interest to keep alive. If the contract be 
separately with each stockholder to pay him a fixed 
sum for a fixed term, which dissolution will not 
shorten, it is immaterial whether the corporation be 
dissolved or not. But, even if this be not so, this 
court is inclined to concur with Judge KrrKparrick 
( Windmuller v. Standard Distilling & Distributing Co., 
114 Fed. 491) in the conclusion that @ majority stock- 
holder may vote to dissolve, even if he be influenced to 
that course by a wish to destroy a contract beneficial to 
the corporation, but onerous to himself. 

The motion for injunction is denied, and the stay 
vacated. 


[244.49] 
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The motion to dismiss the complaint on the ground 
that it does not state facts constituting a cause of 
action is eguivalent to a demurrer and is to be decided 
on the same principles as apply to an issue raised by 
demurrer to the sufficiency of the complaint. It is 
familiar doctrine that on such motion all material facts 
alleged in the complaint are admitted and also facts 
which, although not directly averred, are by reasonable 
and fair intendment inferrable from those specifically 
stated. But itis the function of the court to deter- 
mine the law upon the facts presented and averments 
by the pleader of legal conclusions are not admitted 
and may be disregarded. 

Two main questions are presented in this case : 

First, Whether the Harlem Company was by the 
true construction of the lease precluded from issuing 
its bonds secured by a mortgage on the demised prop- 


») 
erty to pay and retire the consolidated Mortgage Bonds 
maturing May 1, 1900, except with the consent of the 
Central Company ; and 

Second, whether the so-called compromise or sup- 
plementary agreement entered into between the boards 
of directors of the two companies in April 1900 was 
entered into under circumstances which entitle a stock- 
holder of the Harlem Company who has not consented 
thereto to maintain an action to set it aside after 
having called upon the Harlem Company and its re- 
fusal to institute an action for that purpose. 

I shall consider these questions in the order stated. 

By the lease dated April 1, 1872 the Harlem Com- 
pany demised to Central Company for the term of 
four hundred and one years its railroad property north 
of Forty-Second street in the city of New York and its 
lines of road extending northerly from the city, with 
its equipment &c., together with certain privileges as 
to the use of its street railway property. The author- 
ized capital stock of the company was ten million dol- 
lars divided into shares of the par value of fifty dollars, 
twenty thousand of which were unissued. Its bonded 
debt secured by a mortgage on its railroad property 
amounted in the aggregate to $7,680,060. Included in 
the mortgage debt were $4,512,000 of what were known 
as Consolidated Mortgage Bonds part of an authorized 
issue of $12,000,000 the remainder of which had not 
been issued. The Consolidated Mortgage Bonds were 
by the terms of the authorization to mature May 1, 
1900 and bore seven per cent. interest. The bonds 
outstanding other than the Consolidated Mortgage 
Bonds bore the same rate of interest and would mature 
prior to May 1, 1900. The lease provided that the un- 
issued stock and the unissued Consolidated Mortgage 
Bonds should be issued forthwith by the Harlem Com- 
pany and be delivered to the Central Company to be 
disposed of at its discretion except the stock should 
not be sold for less than its market value. The Cen- 
tral Company was to receive for its own use about 
$500,000 in amount of the bonds to reimburse it for 
assuming the unpaid interest on the bonds and the 
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proportion of the ordinary dividend on stock up to 
April 1, 1873 (the date of the lease), and to use the re- 
mainder of the stock and bonds when disposed of 
by the Central Company in improving or equip- 
ping the demised railroad or in_ paying off 
o redeeming the bonds of the Harlem Company 
(maturing prior to May 1, 1900) or in acquiring or 
perfecting title to real estate for the uses and purposes 
of the railroad. Itis a fair inference from the facts 
alleged in conjunction with the circumstances existing 
at the date of the lease that the parties contemplated 
that at the maturity of the Consolidated Mortgage 
Bonds the whole bonded debt of the Harlem Company 
would be represented by the Consolidated Mortage. 
The stock and bonds unissued at the date of the lease 
were issued and delivered to the Central Company 
pursuant to its provisions. The first and second 
articles of the lease contain the primary provisions 
relating to the rent. In brief, disregarding certain 
subsidiary provisions not necessary to be stated, it was 
agreed that the lessors should pay “for or on account 
of the said party of the first part (Harlem Company) 
during the continuance of the said demised term an 
annual rent to be paid as follows :” by paying in each 
year to the several stockholders of the Harlem Com- 
pany dividends equivalent to eight per cent per annum 
on each share, and by paying the interest on the bonds 
of the Harlem Company, including in the stock and 
bonds upon which such payments were to be made 
the then unissued sitock and bonds when disposed of 
by the Central Company. The first and second articles 
contain no provision for the payment of the principal 
of the bonds all of which would mature on or before 
May 1, 1900. The Central Company in these articles 
assumed no duty in respect to the payment of the prin- 
cipal of the bonds. It was authorized by the third 
and fourth articles to use the proceeds of the unissued 
stock and bonds in paying or redeeming the bonds of 
the Harlem Company, but, as will be noticed, this was 
only one of the alternative uses to which, in its dis- 
cretion, it might apply them. 
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There is nothing in the first four articles in 
the lease which imposes any duty on the Central 
Company in respect to the payment of the bonds 
or which defines the rights and obligations of 
the respective parties in respect to the “annual” 
rent as they might be affected by the payment of the 
bonds. ‘The sixth article is the first which deals with 
this question. That article consists of three clauses. 
By the first clause the Central Company covenants to 
pay at maturity the principal of the bonds described 
in schedule A other than the bonds therein described 
as Consolidated Mortgage due May 1,1900 as they 
shall respectively mature and be presented for pay- 
ment and that it will at the maturity thereof pay the 
principal of said Consolidated Mortgage Bonds “if 
and in case it should not be paid by the said party of 
the first part (Harlem Company).” The second clause 
deals with the subject on the contingency that the 
Harlem Company shall elect to pay the bonds in 
whole or in part. It declares 


“in case of the payment or of some or any 
part thereof by the said party of the first part, 
then and in that event the said party of the second 
part shall thereafter pay to the said party of the 
first part semi-annually on the day when the in- 
terest would become due and payable on said bonds 
if the time thereof had been extended an amount equal 
to such ARR on said bonds or on such part of them 
as may have been paid by said party of the first part 
so as to fairly adjust the obligation of said party of 
the second part herein contained as to the annual vent 
on said railroad and property hereby demised ” 


The third clause provides that 


“in case the Consolidated Mortgage Bonds shall 
be paid by the Central Company the Harlem 
Company shall, whenever requested by the Central 
Company issue other bonds in lieu of the Con- 
solidated Mortgage Bonds bearing a similar rate 
of interest or such other rate as may be agreed 
upon to be secured by a mortgage on the demised 
property payable at such time or times, and to such 
person or persons as the Central Company may pre- 


~ 
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scribe and deliver them to that Company to be sold 
and disposed of at its discretion in which case the 
obligation of the said party of the second part herein 
contained with regard to the payment of interest on 
said Consolidated Mortgage Bonds shall apply to such 


> 


interest on such new bonds”. 


It is further provided that at the maturity of the 
new bonds the process shall be repeated ete. 


The Board of Directors of the Harlem Company 
at a meeting held April 14, 1897, unanimously 
adopted a preamble and vesolution authorizing 
the issue in the aggregate of $12,000,000 of bonds 
bearing interest at the rate of three and a_ half 
per ceut per annum to pay and retire the Con- 
solidated Mortgage Bonds to fall due May 1, 1900, to be 
secured by a mortgage on the demised property and to 
be issued and used only to pay the Consolidated Mort- 
gage Bonds and in such manner that at no time there 
shall be authorized, issued and outstanding more than 
twelve million dollars of principal of bonds of the 
Harlem Company. The purpose of this action as re- 
cited in the preamble and resolution was that the Har- 
lem Company might avail itself of the benefits of the 
sixth article of the lease, and by itself paying the Con- 
solidated Mortgage Bonds effect a saving of the differ- 
ence between the interest on the new bonds and the 
seven per cent which, by the lease, the Central Com- 
pany was bound to pay the Harlem Company in case 
of the payment by the latter company of the Consoli- 
dated Mortgage Bonds. The stockholders of the Har- 
lem Company at a meeting held May 18, 1897, unani- 
mously affirmed and ratified the action of the Board of 
Directors, and consented to the execution and delivery 
of the proposed new bonds and mortgage. 

On or about June 1, 1897, in accordance with such 
prior action, the Harlem Company executed and de- 
livered to the Guaranty Trust Company of New York 
a mortgage of twelve millions dollars on the railroad 
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property to secure an equal amount of bonds bearing 
interest at three and a half per cent per annum which 
mortgage provided that all the bonds shall be issued 
and used exclusively for the simultaneous payment 
and satisfaction, from time to time, of at least an equal 
amount of the Consolidated Mortgage Bonds of the 
Harlem Company so as not to increase the amount of 
the bonded indebtedness of said company outstanding. 
The mortgage recites the lease of April 1, 1873, and is 
made expressly subject to the rights of the Central 
Company thereunder. The Harlem Company at or 
about the time the mortgage was executed had received 
and accepted a bid of responsible bankers to take all 
of the bonds when issued at a price, including commis- 
missions, equal to par. 

Before the bonds were issued further action was ar- 
rested by a suit instituted by the Central Company 
June 29, 1897, to enjoin and restrain the Harlem Com- 
pany from making or issuing bonds under the new 
mortgage except with the consent of the Central Com- 
pany. Issue was joined in the action which afterwards 
in April, 1900, was discontinued concurrently with the 
execution of the compromise or supplementary agree- 
ment. 

Up to the time of the maturity of the Consolidated 
Mortgage Bonds, May 1, 1900, the rent reserved to 
the Harlem Company under the lease was practically 
measured by the dividends to be paid on the stock and 
the interest on the bonds issued and to be issued, and 
so far as related the interest on the bonds the contract 
by the Central road was in the nature of a contract of 
indemnity. It was the duty of the Harlem Company 
as between it and the bondholders to pay the bonds at 
maturity, and it was the interest of the Central Com- 
pany that the bonds should be paid to protect its 
leasehold interest which was subordinate to the len of 
the bonds. It was a natural result of the situation 
which would exist when the Consolidated Mortgage 
Bonds should be paid to readjust the rent so as to 
effectuate the intent of the obligation of the Central 
Company as expressed in the first article of the lease 
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to pay during the ‘ continuance of the said demised 
term an annual rent’ measured as before stated. The 
sixth article provided for this situation and gave to 
the Harlem Company as between it and the Central 
Company the option to itself pay the bonds and on its 
failure to elect so to do imposes an obligation on the 
Central Company to pay them. lf the Harlem Com- 
pany should pay them then the Central Company obli- 
gated itself to pay to the Harlem Company seven per 
cent per annum on the amount it should pay to re- 
deem the bonds “so as to fairly adjust the obligation 
of the said party of the second part herein contained 
as to the annual rent on the said railroad and property 
herein demised.” The option given to the Harlem 
Company to pay the bonds was evidently inserted to 
secure to that company any advantage growing out of 
the lowering of the rate of interest on money between 
the date of the lease and the maturity of the Consoli- 
dated Mortgage Bonds, or in case for any other reason 
it would be for the interest of the Harlem Company to 
entitle itself by payment of the bonds to receive from 
the Central Company the seven per cent. 
per annum during the continuance of the 
lease. Tne sixth ‘article in no way limits 
the Harlem Company in raising the money to pay the 
bonds by mortgaging its reversionary interest in the 
demised property. The power of a railroad corpora- 
tion to mortgage its property for corporate purposes 
including the payment of debts is conferred by statute 
subject to the consent of stockholders. The Central 
Company was doubtless entitled to have the Consol- 
idated Mortgage Bonds paid by the Harlem Company 
(if it should elect to pay them) in such manner that 
the lien of the Consolidated Mortgage on the demised 
property should be discharged. But a mortgage cre- 
ated by the Harlem Company on its reversionary inter- 
est was not prohibited by the sixth article, and such a 
mortgage would, without express provision to that 
effect, be subject and subordinate to the lease. I am 
of opinion that unless some limitation of the power of 
the Harlem Company to create a new mortgage for the 
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purpose of raising the money to pay the Consolidated 
Mortgage Bonds is fonnd in some other provision of 
the contract there is nothing in the sixth article which 
precludes it from so doing, or which requires the con- 
sent of the Central Company to its creation. 

It is claimed that the fifth article contained such 
limitation and that thereby such new mortgage could 
not be created without the consent of the Central Com- 
pany. The fifth article is as follows : 

“Fifth :—The said party of the first part covenants and 
agrees that it will not, during the continuance of the con- 
tract, authorize, create or issue any stock or bonds ad- 
ditional to the amounts thereof respectively now author- 
ized or outstanding as hereinbefore stated, except at the 
request, or upon the demand of the said party of the 
second part as hereinafter set forth; provided, how- 
ever, that the said party of the second part may, at 
the request of the party of the first part and for pur- 
poses connected with operating the street railroad 
hereinafter mentioned, abate the covenant of the said 
party of the first part contained in this article; but 
any abatement shall be entirely at the option of the 
said party of the second part as to granting at all or 
as to the extent to be granted”. 


The purpose of this article seems to have been to 
restrict the Harlem Company from increasing its stock 
beyond the ten million dollars of its then authorized 
capital, or its bonded debt beyond the amounts existing 
or authorized at the date of the lease, except with the 
consent of the Central Company. This was, I think, the 
only purpose. The increase of the stock beyond the 
amount existing or authorized at the date of the lease 
might lead to embarrassment or complication in ad- 
justing the rights of the old and new stockholders, and 
in interpreting the obligation of the Central Company 
under the lease in respect to the dividends to be paid 
on the stock. The increase of the bonded indebted- 
ness without limitation might also subject the Harlem 
Company to embarrassment and in default of meeting 
the new obligation lead to a new ownership of the 
railroad and a change of relations between the Harlem 
and Central Companies. But for whatever reason the 
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limitation, as to creating indebtedness beyond the then 
limit may have been inserted, the covenant of the Har- 
lem Company is plain that that limit could not be ex- 
ceeded except with the consent of the Central Com- 
pany. It is sought to extend the restrictive words so 
as to embrace new bonds issued to pay the existing 
bonds, although the amount of the bonded debt might 
not be increased. The covenant is that io stock or 
bonds ‘additional to the amount” of the stock or 
bonds outstanding or authorized should be created or 
issued except at the request or upon the demand of the 
Central Company. The prohibition is against issuing 
stock or bonds “additional in amount” not against 
the issue of bonds to retire existing bonds without in- 
creasing the bonded debt. 

The value of the Harlem Company as shown by the 
market price of its stock when the lease was made was 
at least double the aggregate of the capital stock and 
the bonds then existing and authorized, and there was 
apparently no reason why the Central Company should 
seek to restrict the Harlem Company in taking up 
its existing bonds by bonds of equal amount. — If 
the covenant had been that the Harlem Com- 
pany should issue only such additional bonds 
as were then at the date of the _ lease 
authorized, the meaning would have been plain and 
would have restricted the Company to the issue of the 
unissued bonds of the Consolidated Mortgage. The 
words “ additional in amount ” were unnecessary and 
inapt if the purpose was to prohibit the Harlem Com- 
pany from issuing new bonds of the same amount with 
which to take up the matured bonds. / 

The construction of the fifth article is not perhaps 
Sree from reasonable doubt. It may be claimed that 
the exception in the sixth article gives color to the 
claim that the words “ additional to the amounts 
thereof respectively now authorized and outstanding ” 
were intended to prohibit the issue of new bonds with- 
out the consent of the Central Company to take up 
existing bonds and that otherwise the exception is 
meaningless. The bonds to which the Central Com- 
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pany would be entitled if it paid the Consolidated 
Mortgage Bonds would not increase the bonded debt 
but would be in substitution of existing bonds. There- 
Sore it may be urged with some plausibility that the 
exception points the meaning of the prior language. 
The words are “ except at the request and upon the 
demand of the said party of the second part as herein- 
after set forth”. The words “as hereinafter set 
forth ” refer to the third clause in the sixth article 
which provides that in case the Consolidated Mortgage 
Bonds shall not be paid by the Central Company the 
Harlem Company shall upon the request of the former 
company issue new bonds in substitution. The excep- 
tion in the fifth clause is to be construed in connec- 
tion with the third clause and as the right to issue 
these substituted bonds purports to be taken out of 
the covenant of the Harlem Company by way of ex- 
ception, it may be said that the covenant should be 
construed as prohibiting except in that special case 
the issue of new bonds, although issued for the pur- 
pose of retiring the existing bonds. But the possible 
inference arising from the exception is but one of the 
elements to be considered in construing the fifth arti- 
cle. It is, I think, overcome in view of the paramount 
purpose of the article as a@ whole. the limitations of 
the prohibition : the fact that the leasehold interest 
would be in no way imperilled by the right to issue 
new bonds to retire the old ones and the consideration 
that unless this right is accorded it would be in the 
power of the Central Company by arbitrarily with- 
holding its consent to deprive the Harlem Company of 
the benefit intended to be secured to it by the sixth 
article, provided it should not be able to pay the old 
bonds out of the cash resources in its treasury or by 
ineans derived from other than the demised peoperty. 

I am of opinion on the whole that the Harlem Com- 
pany was entitled under the lease to issue new bonds 
secured by a mortgage on its reversionary interest in 
the railroad property to raise the money required to 
pay the consolidated mortgage bounds without the con- 
sent of the Central Company. 
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In determining the second question presented which 
relates to the validity and binding force of the com- 
promise or supplementary contract, and to the right of 
a stockholder of the Harlem Company to maintain 
upon the facts stated in the complaint an action to set it 
aside, it is to be remembered that on this motion all ma- 
terial facts alleged, and all facts inferable therefrom are 
true and to be given their full legal significance.  Alie- 
gations of the intent which prompted the acts done not 
inconsistent with the acts themselves where the intent 
is or may be a material ingredient, and which operated 
to induce the acts, are allegations of fact and are to be 
given due weight in determining their validity. In 
addition to the facts already stated bearing upon the 
validity and conclusiveness of the compromise agree- 
ment, some facts alleged in the complaint are im- 
portant. 

Prior to 1896, and continuously since that year, the 
same persons constituted a majority of the Board of 
Directors of each of the two companies and such ma- 
jority owned and controlled a majority of the stock of 
each and, (as is alleged) “ dominated the policy and 
controlled the management of each company and the 
selection of officers and directors thereof, and the 
Jinancial interest of the said controlling and majority 
directors have been during said period and now are 
much larger in the Central Company than in the Har- 
lem Company.” In the suit commenced by the Cen- 
tral Company June 29, 1897, to restrain the Harlem 
Company from issuing the bonds the complaint untruth- 
fully alleged that the issue of the proposed new bonds 
would increase the indebtedness of the Harlem Com- 
pany beyond twelve million dollars although the reso- 
lution of the Harlem Company authorizing their issue 
specially provided against such increase which was 
well known to the Central Company, its officers and 
directors. 

While this action was pending and at issue the 
Board of Directors of the Central Company asserting 
the claim that the Central Company was entitled to 
the saving of interest resulting from the payment of 
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the Consolidated Mortgage Bonds by the issue of new 
bonds, at a meeting held June 22, 1898, adopted a 
preamble and resolution which recited the pendency 
of said suit and appointed a committee of the direct- 
ors of the company “with power to negotiate and 
make a settlement with the Harlem Company of the 
matters in controversy in said action between the two 
com) anies arising under the lease.’ And on June 28, 
1898, the Board of Directors of the Harlem Company 
appointed a lke committee of three with power to 
‘“‘negotiate and make a settlement with the Central 
Company.” The joint committee at a meeting held 
August 10, 1898, recommended the execution by the 
two companies of a supplementary contract embracing 
the terms of the contract subsequently, on April 
1900, entered into between the boards of directors of 
the two companies. On Sept. 28th, 1898, one Hitch- 
cock, a stockholder in the Harlem Company com- 
menced an action to restrain that company and the 
Central Company from entering into the proposed 
supplementary contract. Issue was joined in this 
action. 

The action of the Central Company brought, as be- 
fore stated, and the Hitchcock action were pending in 
April, 1900, when (ws is alleged) without the knowl- 
edge of the plaintiff “by the procurement and with 
the privity of the Harlem Company, or of its officers 
or directors, or some of them, a large sum of money, 
or the equivalent thereof was paid to the said Hitch- 
cock and a settlemeat and discontinuance of said ac- 
tion brought by him was obtained just as said action 
was about to come to trial and upon the same day 
the action brought by the Central Company was dis- 
continued.” 

Thereupon or shortly after the supplementary con- 
tract was executed between the Harlem and the Cen- 
tral Companies and the said new three and a half 
per cent bonds were issued by the Harlem Company 
in accordance with the terms of the mortgage of June 
1, 1897. The compromise or supplementary contract 
is not set out in terms, but its substance, as may 
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be gathered from the complaint, may be summarized 
as follows. The Harlem Company undertakes to pay, 
retire and cancel the Consolidated Mortgage Bonds. 
The Central Company is relieved from any obligation 
to pay the Harlem Company seven per cent per an- 
num under the sixth article of the lease. In lieu there- 
of the Central Company agrees to pay to the Harlem 
Company annually from May 1, 1900, during the con- 
tinuance of the lease the sum of $200,000 and to pay 
the annual interest on the twelve million dollars of 
new three anda half per cent bonds to be issued by 
the Harlem Company to pay and retire the Consoli- 
dated Mortgage Bonds of the same amount. ‘The 
Harlem Company agrees never to make any claim 
against the Central Company on account of the seven 
per cent provision in the sixth article of the lease. 
The contract states that it is not intended, nor is it 
to be construed to interfere with the execution and de- 
livery of the bonds of the Harlem Company as _pro- 
vided in the mortgage to the Guaranty Trust Com- 
pany, or the contract for the sale of the bonds there- 
under. The contract last referred to was a contract 
for the sale of the new proposed bonds made by the 
Harlem Company June 8, 1897, at or about the time 
of the execution of the new mortgage with a firm of 
bankers, one of whom is a director in the Central Com- 
pany, which firm associated in the purchase (as 7s 
alteged) “ certain favored stockholders of the Harlem 
Company and certain of the directors of the Harlem 
Company.” Jt is averred that the price at which the 
bonds were agreed to be sold was very much below 
their market value and that commissions were allowed 
to the purchasers hundreds of thousands of dollars 
in excess of what other responsible bankers would 
have undertaken the sale of the bonds. It also ap- 
pears that April 8, 1897, the same banking firm agreed 
to purchase from the Central Company an issue of 
eighty-five millions dollars bonds and in like manner 
associated in said purchase certain directors and stock- 
holders of the Harlem Company. 

Jf JI am correct in my conclusion that the 
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Harlem Company had the right under the lease to pay 
the Consolidated Mortgage Bonds by its issue of three 
and a half per cent bonds without the consent of the 
Central Company, it is manifest that had it been per- 
mitted to carry out its intentions indicated by the 
action of its Board of Directors in May, 1897, it would 
be entitled to receive from the Central Company in 
each year after May 1, 1900, during the continuance of 
the lease, the sum of $840,000 and after paying thereout 
interest on the new bonds there would be left the sum 
of $420,000 in each year for its general corporate uses 
By the supplementary contract this right was sur- 
rendered and the sum it was entitled to receive there- 
under from the Central Company over and above the 
interest on the new bonds was $200,000 a year. In 
other words, if the Harlem Company was right in its 
construction of the lease it lost by the compromise 
agreement $220,000 a year for a term of three hundred 
and seventy years, amounting in the ageregate to more 
than eighty-two millions of dollars, and the Central 
Company gained the same amount. 

The complaint charges that the action by the Central 


Company against the Harlem Company commenced 
June 29, 1897 


“was not instituted in good faith or for the purpose, 
or with the intention of prosecuting the same to judg- 
ment and was only commenced for the purpose of 
discontinuing the same and thereby furnishing a col- 
orable excuse or pretended consideration for the so- 
called compromise and supplementary contract.” 


It is alleged that the provision in the supple- 
mentary contract relating to the contract for the sale 
of the bonds was not inserted in the interest of the 
Harlem Company, but solely in the interests of the 
purchasers of the bonds and the stockholders and 
directors of the Harlem Company interested therein, 
and against the interest of the Harlem Company, and 


“that each and every of the covenants, stipulations 
and agreements contained in said supplementary con- 
tract was in the interest of, and intended to be in the 
interest of the Central Company, and not in the inter- 
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est of but against the interest of the Harlem Com- 
pany”. 


The complaint charges that the authorization, exe- 
cution and delivery of the supplementary contract 
by the officers and directors of the Harlem Company 
was a violation of their duty and of their trust and 
fiduciary obligations and if permitted to stand would 
constitute a waste of its property and assets. 

The agreement now sought to be set aside ¢s char- 
acterized in the complaint as a compromise or supple- 
mentary contract. /t was made between the boards 
of directors respectively of the Harlem and Central 
Compames. The power of two corporations to settle 
and adjust controversies arising between them by com- 
promise of conflicting claims inheres as a corporate 
power in each, and may be exercised by their boards 
of directors acting honestly and in good faith with a 
view to compose a difference founded upon reasonable 
grounds. A settlement so made cannot be disturbed 
merely because one of the parties to the controversy 
has been accorded a right, or has secured by the settle- 
ment a recognition of a claim to which the application 
of the rules of law to the facts he would not be entitled. 
In general in all controversies one party is right and 
the other wrong. The facts only may be disputed, 
or there may be a dispute as to the law upon conceded 
facts. The parties undertake by the compromise to 
adjust the dispute each by surrendering something of 
his claim and when the adjustment is made it cannot 
be reopened at the instance of a party who may be 
subsequently dissatisfied with the settlement, unless 
he is able to allege and establish some ground for in- 
terference by a court of equity. But there must have 
been a real dispute and not a mere colorable one or 
else there would be no consideration for the surrender 
by the compromise of any right or claim existing when 
the settlement was undertaken. 

It is insisted in behalf of the plaintiff that the claim 
on the part of the Central Company that under the 
lease the Harlem Company had no right to issue its 
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bonds for the purpose of paying the Consolidated 
Mortgage Bonds without the consent of the Central 
Company was so palpably unfounded that it furnished — 
no reasonable ground for a compromise and no 
consideration for. the agreement. While my 
conclusion is that the Harlem Company was 
correct in its construction of the lease and 
that thereunder it had the right to issue new bonds 
secured by mortgage on the railroad property for the 
purpose stated without the consent of the Central 
Company, nevertheless 1 am not prepared to hold that 
the question is so clear and indisputable as to preclude 
controversy or to lead of necessity to the conclusion that 
the claim of the Central Company was put forward as a 
mere pretext to cover a design to deprive the Harlem 
Company through a vretended compromise of the full 
benefit of the first clause of the sixth article of the lease. 
I am of the opinion that the validity of the compromise 
agreement cannot be assailed on the sole ground that the 
right of the Harlem Company was too clear for argu- 
ment. 

But there are other circumstances to be considered. 
It is manifest if I have properly construed the lease 
that the compromise agreement was against the in- 
terests of the Harlem Company and its stockholders 
and in the interest of the Central Company its stock- 
holders and bondholders. What the Harlem Company 
lost and what the Central Company gained thereby 
measured by the life of the lease amounted to a vast 
aggregate. The transaction challenges the closest 
scrutiny into the circumstances which lead to and ter- 
minated in an agreement so injurious to the Harlem 
Company. 

It is, I think, ajust conclusion on the facts alleged 
that the contract in question was made between boards 
composed of common directors. This may not be lit- 
erally true since the allegation as to the constitution of 
the two boards is that a majority of each board con- 
sisted of the same persons, not that such ma jority took 
part in making the contract. Some one on(opmaraeuch 
majority must have purticipated in making it. But in 
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view of the allegation that the majority of the common 
directors owned a majority of the stock of each cor- 
poration and dominated and controlled the action of 
both, and selected the officers and directors of each, it 
is a reasonable inference that the contract was in sub- 
stance a contract dictated by, if not formally made, be- 
tween the common directors of the two corporations. 
I do not deem it necessary for the purpose of deter- 
mining this motion to review the authorities upon the 
subject of contracts between two corporations having 
common directors. The authorities are to some extent 
conflicting. The great expansion in recent times of 
business corporations: the intimate relations which 
often exist between them; the participation in many 
cases of the same persons in the management of cor- 
porations between which occasions may arise for 
mutual business arrangements and the necessity of 
establishing a workable rule which, while protecting 
the interests of each corporation and its stockholders, 
shall not render such arrangements impracticable, has 
lead to a modification of a stricter rule which in some 
of the earlier cases has been. declared by which all 
contracts between corporations having common di- 
rectors are voidable at the election of either. J think 
the trend of recent judicial authority tends to support 
the rule that corporations may make fair and reason- 
able contracts with each other although they have com- 
mon directors, and that such contracts are neither void 
nor voidable per se. But they awaken the attention of 
a court of equity and if there is actual fraud, or if they ~ 
were made to accomplish some private or selfish pur- 
pose to the injury of stockholders destructive of their 
rights, or are oppressive or unfair, or if by contrivance 
or collusion or undue influence the interest of the 
stockholders has been sacrificed and their legal or just 
rights disregarded or overbourne; in these and like 
cases the courts will interfere at the instance of the 
corporation injured and prevent their execution, or if 
executed will rescind and set them aside. 

Applying this rule to the contract in question I 
think upon the admitted facts the contract was one 
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which a court of equity would set aside at the suit of 
the Harlem Company. The securing of a compromise 
entered into the original purpose of the Central Com- 
pany when it commenced its injunction suit against the 
Harlem Company June 29,1897. he allegation that 
the action was not commenced in good faith or with 
the design to prosecute the action to judgment but 
only for the purpose of discontinuing it and thereby 
furnishing a colorable excuse or pretended considera- 
tion for a compromise, is an allegation of fact. 
This intent and purpose connected with the actual 
discontinuance of the action two years later, on or 
about April 5, 1900, and the concurrent action of the 
officers and directors of the Harlem Company in _pro- 
curing a discontinuance of the Hitchcock action by 
which the obstacles to entering into a contract of com- 
promise was removed, justify the suspicion at least 
that there was a prearranged plan ketween the two 
boards of directors to bring about an alleged compro- 
mise by which the right of the Harlem Company un- 
der the sixth article of the lease should be surrendered 
and a modified obligation of the Central Company 
substituted. When you add to this situation the other 
ingredients viz : that the compromise agreement was 
ereatly in the interest of the Central Company and 
against the interest of the Harlem Company and _ sac- 
rificed the legal rights of the Harlem Company : that 
the personal pecuniary interest of the common di- 
rectors as stockholders in the Central Company were 
much larger in that company than in the Harlem Com- 
pany, and were promoted by relieving the Central Com- 
pany of its full obligation under the sixth article of 
the lease: that the bondhoiders of the Central Com- 
pany also participated in the benefit, and finally, (as 
is alleged) that “each and every of the covenants, 
stipulations and agreements in said supplementary 
contract were in the interest of and were intended to 
be in the interest of the Central Company, and not in 
the interest of but against the interest of the Harlem 
Company” a case is presented which in my judgment 
tends to show that the interests of the Harlem Com- 
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pany were by the agreement deliberately and inten- 
tionally subordinated to, and disregarded in the inter- 
est of, and for the benefit of the Central Company, its 
stockholders and bondholders. The case as presented 
by the complaint is not one of an honest mistake of 
judgment on the part of the Board of Directors of the 
Harlem Company. It is on the contrary one in which 
for selfish and personal ends, and to subserve the pur- 
poses of the Central Company it wielded the corporate 
powers of the Harlem Company to its injury in aid of 
a hostile interest. 

Tn view of the conclusions [ have reached but little 
need be said as to the right of the plaintiff who sues 
in behalf of itself and other stockholders similarly 
Situated to maintain the action. The Harlem Com- 
pany having refused on demand to institute a suit to 
set aside the contract the action is properly brought 
in behalf of non-assenting stockholders within the 
principles announced in the opinion of Mr. Justice 
MILLER in Hawes v. Oakland (104 U. S., 450) and 
many other cases. 

The motion to dismiss is therefore overruled and the 
parties are remitted to their proofs. 

May 1903. 

CuHaAs. ANDREWS, 
Referee. 
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